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ENGLISH LAW. 


1 ya CHAP. xv. 
D . 


o Deſe 1 in Tail whe Sa Sa 
in Tail after Poſſibility, &c. Wills of Land—Of Mar- 
ranty with Aſſets —Of barring Entails—Of Chattels—Of 
Entry cangeabl —Diſcontinuance—Remitter—Of Aſſes 4 
—— Calour De Ejectiane Firme—IWrits of Entry—. 3 
Entry ad Ter minum ui præterii. Entry in le quibus | 
Difference of Writs in the per, per & cut, and pa. 
Entry fur cui in viti—Entry ad communem Legem— 
Entry in confimil: Cafu—IFrits of Formedon—Writs of 


WHAT Shen of law whinh was . upon Ps CRAP. XV, 


f. in the reign of Henry III, continued ſtill to "I | 
neal with ſuch ſmall alterations in the form and circum. ] "I 
eg as had been ſuggeſted by the courts, or impoled = 1. 


by parliament in the two intermediate reigns. Other 
ſeeming changes alſo had crept in, which upon examina= - 
tion appear nothing more than new words and terms to 


expreſs old jgeas, Theſe, however, cannot be paſſed over 


in a work whoſe deiign 1 is to throw new light _ the law, 


hat Il. 5 4 B | : by 


. 928 . 7. 
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CHAP, xv. 


— — 
ED W. III. 


olf deſcent. 


HISTORY OF THE 


by conſidering it hiſtorically; 3 4 novelty 5 in Sk be- 
ing alone ſufficient to obſcure a ſubject, otherwiſe ever La 
well underſtood. * 

WIꝝ ſhall, therefore, ks a view of the changes made 
in the law by the determination of courts during this 


reign, purſuing the following order : firſt, of the rights of 


perſons and of things ; then of the adminiſtration of civil 
juſtice ; afterwards we ſhall conſider the alterations that 
took place in the nature of crimes, and the adminiſtra- 
tion of criminal juſtice. 

NoTWITHSTANDING the canoniſts had failed in the 
reign of Henry III. in their attempt to introduce their law 


of legitimacy * » by which a child born before marriage, if 


marriage followed, was conſidered as legitimate ; yet the 


Jaw of England had fuffered ſuch iſſue to obtain a degree | 
of right and preference before other children born out of 
wedlock. A child fo born was called a ba/tard e:gnt, to 
_ diſtinguiſh it from the child born after marriage of the ſame 


mother, which was called mulier puiſnè; mulierdtus being 


the appellation applied to a legitimate ſon by Glanville 
and our other old writers“. It had become the law of 


deſcent, that if a perſon died ſeiſed in fee, leaving iſſue a 


L220 baftard eigne, and mulier puiſuꝭ, and the baſtard entered and 


died ſeiſed, ſuch regard ſhould be paid to this undiſturbed 
poſſeſſion, ſanctioned afterwards by a deſcent in a lawful. 
way on his iſſue, that the mulier ſhould be precluded from 
entering on the iſſue. Such was the law in the early part 


” of this reign, and, no doubt, long before 5; - 


Many points aroſe upon this new piece of law, and 


many were ſettled in this king's time. It was faid, that 
the right in the iſſue accrued by the dying ſeiſed of the an- 
| ceſtor ; therefore if any thing happened that in other caſes 
would' take off the ener of a dying ſeiſed, the mulier was 


Vid. ant. vol. I. mY 221 Ed. III. 34. 
Val. e vol. L 29Gs,. 3 „ "IP 
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not barred. Thus it was held, that ſhould the deſcent * 
pen while the mulier was within age, he ſhould not be 
barred . Again, where the baſtard entered, and con- 


tinued ſeiſed for eight years, and then infeoffed another, 


who died ſeiſed without any interruption, it was thought 
that ſuch a dying ſeiſed would not bar the mulier; but 
that caſe happened to be decided upon the nonage of the 
mulier ©. This privilege of the baſtard only availed his 
iſſue as againſt the mulier and his iſſue, and not againſt a 
ſtranger ; nor would it avail againſt the iſſue of the mu- 
lier, if they claimed under an intail. Thus where land 
was given in tail, with a remainder over in tail ; and the 
firſt tenant in tail had iſſue a baſtard and mulier, and died 
ſeiſed ; the baſtard entered, continued in poſſeſſion, had iſſue, 
and died ſeiſed; the iſſue entered, the mulier died without 


iſſue; it was held, the ſecond remainder-man ſhould have 
a formedon, not being bound by the diſcent on the iſſue of 


the baſtard f. 


Tux maxim of poſſefſio 3 de feeds ſomplict facit ſo- 
rorem efſe heredem s, or, in a more general ſenſe, the rule 
of excluding the half blood, was held to as ſtrict a conſtruc 


tion as that about mulier puiſnz, If a perſon was ſeiſed 
in tail, and died leaving two ſons by different venters, the 
youngeſt would inherit to the eldeſt, per formam dont ; be- 


ing heir of the body in tail, tho? not in fee-ſimple. Thus 


this maxim and the excluſion of the half blood was con- 
fined to eſtates in fee-ſimple wholly, and to ſuch as were 
ſtrictly in paſ/efſion. Upon the point of poſſeſſion, many 
doubtful caſes aroſe, A man, having a fon and daughter 
by one venter, and a fon by another, gave his land to his 
eldeſt fon in tail, and then died; ſo that the fee deſcend- 


el on the eldeſt fon, who, being now ſeiſed in tail with a 


C n e. deſcent, 29 Ed. III. 38. 
> Vid. ant. vol. IL 315. 


* AK s e > 37 Alt. 15. 24 Ed. III. 30. 
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. 8 in fee, died without heirs of his body; in a which 
caſe it was held, the youngeſt ſon ſhould have the land, 
and not the daughter i. Again, land was given to a 
baron and feme, and the heirs of their body, remainder 
to the right heirs of the baron; they had iſſue a ſon, and 
the feme died ; the baron married, and had iſſue another ſon, 
and died; the eldeſt ſon entered, and died ſeiſed without 
iſſue: here it was held, that the land belonged to the 
' younger ſon of the half blood ; for the elder, as in the 
former caſe, was only ſeiſed of the entail, and was not in 

poſſeſſion of the reverſion *, 

| In order for this rule to take effect, the SS ſhould 
come into aftual poſſeſſion. A man ſeiſed i in fee leaſed his 
land for life, and then had a ſon by one venter, and a 
daughter by another; and died, after the time at which 
the rent. was payable, but without receiving it; then the 
ſon died before the next day of payment ; fo that he had 
only a ſeiſin in law of the rent, and not in fact: after this 
the tenant for life died ; and it was held, that the reverſion | 
went to the daughter, and not to the heir of the ſon, be- 
cauſe the father was the perſon laſt ſeiſed; the reverſion 
never having fallen into actual poſſeſſion during the life of 
the elder ſon!. Vet, on the other hand, where a guardian 
entered during the infancy of an elder fon, and aſſigned 
| dower to the widow, it was held, that the poſſeſſion of the 
guardian was ſufficient ſeiſin of the heir, to exclude the 
| half-blood ; but the part held in dower prevented that ſeiſin, 

and that the land ſo holden deſcended to the half blood v. 
„ interpretation of the ſtatute de donis, and the 


_ whole doctrine of entails and remainders, were debated i in. 


every point of view. Limitations of a new impreflion 


were deviſed for the purpoſe of ordering property conform- 
| ably with the wiſhes of its owners; and doubts were 


„ nr 15. 75 Fr tad III. Bro. diſcent 28, 
* 4. F | 


_ ſome- 
Fa 
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ſometimes raiſed upon'theſe, whether they were within the CHAP. XV, 


"7 


meaning of that famous act. Although no more than FBW III. 


three ſpecies of entails are mentioned in that act, the 


courts had been diſpoſed to bring almoſt every ſort of con- 


ditional fee within the equity of it. We find in this reign 
the following gifts in tail and remainder: Firſt, to a 


baron and feme, and the heirs that the baron ſhall beget 


on the feme. Secondly, to a man and his heirs, if he 
has iſſue of his body; and if he dies without heirs of his 
body, remainder over. Thirdly, to a man and his heirs, 

if he has any de carne ſud; if not, the reverſion to the FR 
nor. Fourthly, to a baron and feme, et uni heredi de 


corpore ſuo legitimè procreato, et uni hæredi ipſius hæredis. 
Fifthly, to a man and his ſiſter, and the heirs of their two 
bodies begotten. Sixthly, to two men, and the heirs of 


their two bodies begotten. Seventhly, to a man, and 
the heirs male of his body. We find remainders of the 
following kind; to a father for life, with remainder to 
the eldeſt ſon, and his wife in tail, remainder to the right 
heirs: of the father; a leaſe for life, remainder over in fee; 
a gift in tail, remainder to the donor for life, remainder 


over in fee; and the like limitations, which may: be eaſily 
imagined after theſe inſtances. 7 


Tre firſt of the above- mentioned "IRE? FIRE was con- 


ſidered as a ſpecial tail, as well in the feme as in the baron . 


In the ſecond and third entails, it was argued, that the gift 


was in fee- ſimple on the condition and terms of the tenant 


having heirs of his body; which event taking place, the 
eſtate deſcended to his right heirs : but this conſtruction 


was over-ruled, and they were held to be limitations in 
tail . The entails to -e men, and thoſe to a man and his 


ſigter, and the heirs of their bodies, were allowed ſufficient 


and IEG Upon this reaſon: that they W each re- 


* 21 Ed. EY | © 35 A 14 17 A 15. 
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ſpectively have ſuch heirs of their bodies as would fatisfy 
the deſcription of the entail? The gift to a man and the 
herrs male of his body, called upon the court to explain at 
large the force of the ſtatute, as to diſcents in tail. The 
donee in that caſe had iflue a daughter, who had iflue a 


ſon, and then died; and it became a. queſtion, whether 
the grandſon ſhould ſucceed. It was argued, he ſhould be 
heir in tail, becauſe in ſuch a gift at common law the 


iſſue would inherit in fee, on account of the word hers, 


and the power the anceſtor, after iſſue, had of aliening; 
and as the ſtatute only reſtrains from alienation, when that 


was complied with, and the land was left to deſcend, it 
was contended that the grandſon ſhould take as before the 


ſtatute, that is, in fee-fimple. But it was reſolved, this 


was a gift in tail, which did not give an inheritance fo 
largely as a gift to a man and the heirs of his body; upon 


which the other ſide ſeemed to argue, that there indeed the 
grandſon would inherit by regular diſcent in fee- tail gene- 


ral; but here the entail was to a ſpecial heir, and the grand- 


ſon did not convey the diſcent to himſelf in the ſpecial 


manner required, as he claimed through his mother, who 
could not be heir under a limitation to heirs male 4. On 


another occaſion, a gift to a man and his heirs male, with- 
out ſaying of his N was adjudged in e a Tre | 
imple. _ £ 
Warne lind was given to a man and his wife in derbe 
tail, and either of them died without iſſue, the ſurvivor 


Was by law to hold it for life, and was termed tenant in tail 


after poſſibility of iſſue extinct. It was held, that as ſuch 
tenants once had an eſtate of inheritance, the ſurvivor was, 


though in effect only tenant for life 285 not to be impeached 
of waſte. : h 


Ed. III. 78. b. 5 Old Tenures. 3 


£4 | One 


ENGLISH LAW. | 3 
Ok of the rules which had been eſtabliſhed reſpecting CHAP. XV. 
remainders was, that they ſhould take effect immediately 8 
upon the failure of the preceding eſtate, or otherwiſe they 
ſhould be void. Thus, where there were a brother and 
| ſiſter, and land was given to A. for life, remainder to the 
ö right heirs of the brother, and he died; after which the te- 
ö nant for life died, and the ſiſter entered; there, though the 
wife of the brother was afterwards delivered of a poſthu- 
mous ſon, it was held, that the ſiſter ſhould retain the land; 
and it was ſaid, that wherefoever a remainder or purchaſe 
veſted, there it ſhould continue; but it would be otherwiſe 
of a deſcent in the like caſe. Again, where there was a 
tenant for life, remainder to the right heirs of 7. and N. 
I. had iſſue, and died; then the tenant for life died, and 
the heir of I. entered; after which N. died: here it was, 
conformably with the above caſe, determined, that the heir 
of N. took nothing; for he was not heir to M. at the time 
the remainder fell, for nemo eft heres viventis e and it was 
ſaid, that where there was a tenant for life, remainder to 
the right heirs of I. the remainder was in abeyance during 
the life of I.; and if he ſurvived the tenant for life, the 
remainder became void, becauſe Were was no perſon in eſſe 
to take it when it fell *. 
ANOTHER rule of remainders was, that they took effect 
at the fame time when the firſt eſtate was created, and their 
1 continuance ' depended upon the continuance of that, all 
= | ſtanding or falling together. Thus, where lands were gi 
77 ven for life, with condition to perform certain duties, re- 
h 


„„ r : 2M .. A. «6 rd 


_ 
* Sf 


— 
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mainder over, with the ſame condition; if the heir entered 
on the tenant for life for breach of the condition, the re- 
mainder was likewiſe defeated . 2 
Mx of the remainders litigated in chis reign are to 
de explained upon one or other of theſe rules. Thus, 
where there was tenant for lite, remainder over, if the te- 


| | 7 aa 47. Bro, Don, & Rem, 21, t 29 Al. 17. 
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nant for life died, and he in 1 . to the "IE 
tation, he ſtood in the place of the tenant for life; the 
particular tenant and remainder- man making but one de- 


gree in a writ of entry. If a termor or guardian leaſed for 


life, remainder over, and he in remainder agreed, he was 


_ equally a difſeifor with the tenant for life.; it ©, brings in law. 


all one eſtate . | | 
Taz giving an eſtate to a man for life, with remainder 


to his right heirs, was a ſpecies of limitation invented fince 


the time of Bracton, and probably ſince the ſtatute de donis 
gave an example and an authority for making ſtrict ſettle= 
ments. The object of this new mode of conveyance, no 
doubt, was to give the heir a title by purchaſe, inſtead of 


one by diſcent, which was clogged with the heavy appen- 
dages of wardſhip, relief, marriage, and the like. But 
the courts put a conſtruction on ſuch gifts that wholly de- 
| feated the deſign of the makers. Where a gift was made 


to a man for lite, remainder to another for life, remainder 


in fee to the right heirs of the firſt taker ; it was held, that 
the firſt tenant for life might, by virtue of the limitation to 


his heirs, either give or forfeit the fee- ſimple, although it 
did not properly reſt in him during the meſne remainder =. 
And where an eſtate was given for life to a father, remain- 
der to the firſt ſon and his wife in tail, remainder to the 


right heirs of the father ; the father died, and then the eldeſt 


ſon and his wife died without iſſue ; the lord was permitted 
to avow upon the younger ſon for the relief, as heir of his 


| elder brother to the remainder in fee; though the younger 
ſon contended he came in as purchaſer, under the words 
right heirs of his father, and that the tail and the fee could 


not be ſimul & ſemel in his elder brother 7. 


Wills of land, 


Wxũ have ſuppoſed the above ſettlements to have Joi 
made by ſome common-law Te in the donor's n 


. 
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time; that is, by fine, by feoffment, or ſome other grant CHAP. xv. 
4 with livery of ſeiſin; or ſuch a conveyance as countervailed ——— 
| EDW. III. 
a feoffment, as a leaſe for life, or for years, with a releaſe *. 
5 Theſe were the only methods for a voluntary transfer of 
; freehold, by the general law of the kingdom. But there 


” prevailed in certain places a cuſtom, by which the inhabi- 
| tants enjoyed the privilege of deviſing their lands by rea- 
F ment, The exiſtence of ſuch cuſtoms has been teſtified by 
; Glanville and Bracton; but the particular influence of 
] them, and the form of ſuch wills, are wholly unnoticed by 


. thoſe writers ; ſo that till the reign of this king there is lit- 
) tle or nothing to be met with in any law-book upon the 

f ſubject of deviſes of land. What hints are to be found in 

: Bracton and Glanville relate rather to the nature of wills 
t in general; which too, being an object of clerical judica- 
ture, were hardly thought a part of their ſubject *. We now 
find many adjudged caſes upon wills of lands; and ſome af 
thoſe rules were now laid down, which governed afterwards 
when deviſes became the general law of the kingdom. 


Ix lands were deviſable, it was moſtly in boroughs z and 
the courſe by which the deviſee was put in poſſeſſion was 
different. In ſome, it was the duty of the bailiff of the 
place to give him ſeiſin; in others (and that was the moſt 
common practice) there lay a writ called ex gravi querela, 
which was to be executed by the officer of the town®*. It 
was held for ſettled law, that a huſband might give land to 
his wife by laſt will ©, though he could not by deed ; but a 
wife was not allowed to make a will of lands to her huſ- 
band, as it would be conſtrued to be the act of the huſband, 
or at leaſt to be done by his coercion ; though it was al- 
lowed that ſhe might, by the aſſent of her huſband, deviſe 
| the moiety of her huſband's goods, and make executors, , 
L who ſhould as the will 2 the afſent : Which 


r IF. IO) 
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nearly correſponds with what was laid down for law in the 
times of Bratton and Glanville 4. If the huſband, after 


her death, would prohibit the proving of the will, he might, 
and the Wilt would be void. So ſtood the law, as to the 


wills of femes covert. It was not uncommon to deviſe land 


to executors to make diſtribution for the good of the teſta- 


tor's foul; in which caſe, ſhould the executors refuſe or 
neglect to do it, and take the profits to their own uſe; the 


| heir might enter, and have an affiſef, It was held, that 
ſhould one executor die, the reſt might lawfully ſell 8; 


There ſeems to have been a difference between a deviſe of 


land to executors to ſell, and a deviſe of land to be fold by 


executors : in the latter caſe, they were conſidered as havin 8 


no poſfeſſion , but merely an authority. 
THERE are ſome inſtances of an inclination to keep a 
gift of land by will within ſome of the ſtrictneſs with which 


gifts by deed were conſtrued. Where a man gave his land 


by will, and it was alledged that he afterwards ſold it, and 
took it back in fee to defeat his will, it ſeems to have been 
conſtrued as a revocation ; upon the idea, we may ſuppoſe, 


that the fee he died ſeiſed of was conſidered as a new pur- 


chaſe fince the will was made, and therefore ſuch as could 


not be conveyed by an inſtrument made before i. Again, 


it was held, that where land was deviſed without any ex- 
preſs mention of the eſtate, the deviſee could properly have 
it only for life ; ; ſo that, in this reſpect, a deviſe and a live- 


ry agreed: "however, it was at the fame time admitted, 


that a deviſe to a man in perpetuum, or to A man ne "= 


aſſigns, would convey a fee-{imple *. 


TE courts, indeed, began to make allowances i in the 


conſtruction of wills, which were never indulged to deeds z 


and it ge a rule, chat the 1 intention of the deviſer wu 


I id. ant. vol- I. 307. 4 Ns: Deviſe . | 
© Bro. Deviſe 34. 1 g4 Ed, UL 33. 
f 38 Afl. p. 3» :. © 22 Ed. III. 16. 
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to be ſought out by all poſſible inveſtigation, and bel CHAP. xv. | 
with ſtrictneſs, however untechnically it might be expreſſed. Cpt ag 
Thus, where a remainder was limited by will prepinguiori- 
bus heredibus de ſanguine puerorum of the deviſor, it was 
held, that, upon the deviſor dying, leaving two ſons who 
died without iſſue, and a daughter who had iſſue Iſabel, and 
then died, that //abel ſhould take, and was n de- 
ſcribed by the will !. 

Wr have ſeen n, in the laſt reign, has this warranty of Of warranty 
tenant in tail, with aſſets in fee-ſimple deſcending upon the With aflets. 
iſſue, was held a bar to his claiming any thing under the en- 
tail. We now find the courts expreſsly declaring that this 
was admitted to be a bar, upon the equity of the ſtatute of 
Gloceſter, which ordained that the iſſue ſhould not be bar- 
red by the act of the father to demand the ſeiſin of the 
mother, unleſs he had value in recompence by diſcent 
from the father. But the courts were more ſtrict in requi- 
ring a bond fide recompence to the iſſue of tenant in tail, 
than to the iſſue of tenant by the curteſy. For if the former 
had aſſets. by diſcent, and aliened thoſe aſſets in fee, and 
died; then, though himſelf having received aſſets, was 
barred, yet his iſſue, or, if he had none, his younger bro-— 
ther, would not be barred; every heir in tail being conſi- 


dered as privy to the recovery of the land in tail, unleſs he 


had had recompence by diſcent in fee-ſimple. On the 
other hand, if a tenant by the curteſy aliened, and value in 
fee- ſimple deſcended to his iſſue, it was a good bar, though 
the iſſue ſhould afterwards alien the fee-ſimple, and die 
leaving iflue ; it being a rule, that, as the iſlue was once 
lawfully barred, the iſſue of that iſſue ſhould have no title 


to demand any thing of the mother's ſeilin". As warranty 


implied that it was accompanied by a recompence, the 
law took care that ſuch. recompence ſhould really continue; 
and ſuch great force was allowed to a nnn ſo circum- 


30 Alf 47. — Vid. ant. vol. II. 32 3. A 0. N. B. thy, b. 144. a. 
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CHAP. XV. ſtanced, that it was held ſufficient not only to bar the iſſue, 


EDW, III. 


but the reverſion, even if in the king. But aſſets without 


a warranty were of no more effect than a warranty with- 


out aſſets ?. 
Wu aſſets were e ſo neceſſary 2 requiſite to 


give effect to the warranty of the perſon aliening an eſtate 


in prejudice of his iſſue, it was merely in compliance with 


the rule which had been adopted from the ſtatute of Glo- 


Of * en- 


ceſter; the warranty being of itſelf ſufficient, at common 
law, to bar the iſſue from making any claim againſt it 2: 


and the ſtatute de donis, which had forbid the alienation of 
the tenant, had not taken away the force of his warranty. 


And ſo it was held in another inftance of warranty; for if 


the uncle, or other anceſtor, or couſin collateral, who was 


© Feat privy to the entail, aliened with warranty, or made a 


releaſe with warranty, and died without heirs of his body, 
ſo that the next iſſue in tail was become his right heir, fuch 


iſſue would be barred by his anceſtor's deed with warranty“. 


As for inſtance, where there was a tenant in tail, the re- 


mainder to E. in tail, the remainder to C. in tail, and the 
' firſt tenant in tail died without iſſue; E. in the firſt re- 


mainder made a feoffment with warranty, and had iflue, and 
died, and then the iſſue died without iſſue; ſo that C. in the 
ſecond remainder became heir to E.; here, though the iſſue 
of E. would not be barred, becauſe there were no aſſets by 


diſcent, yet C. was held to be barred by the warranty 
The fame if an uncle of tenant in tail releaſed with war- 
ranty to an alienee of the tenant, this would bar the iſſue 
from claiming, though the uncle never had 1 or 


right in the land. 
Tuvus an eſtate tail might! be barred by the warrinly of 


an anceſtor under whom the eſtate was claimed, if accom- 


1 nee with afſets ; and gh” the warranty of an anceſtor y un- 


1 2 


2 Vid. ant; vol. I. 447. | 5 8 
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der whom the eſtate was nor claimed, without any aſſets ; 3 CHAP. xv. 
which firſt warranty has ſince been called /:neal, and the — 
latter collateral, becauſe collateral to the title by which the * 
eſtate was claimed. Theſe were treated as bars to which 
an eſtate tail was ſubject in its very creation, and which 
were unaffected by tne prohibition of the ſtatute de donis. 

When all this efficacy was attributed to a warranty, it was 
convenient that it ſhould not be miſapplied ſo as to protect 
wrong-doers, and to defeat the injured from purſuing their 
rights. If therefore a guardian or tenant at will aliened the 
land of the heir, or of the leſſor, with warranty, as this 


J conveyance amounted to a diſſeiſin, the warranty was void 


as againſt the heir or leflor*. This was afterwards called 
warranty commencing by diſſeiſin. 

Tx alienation of tenant in tail being ſomewhat 1 9 
by the above means, and the remaining reſtraint being per- * 
haps ſtill more felt than ever, application was made to par- 
liament more than once during this reign, for the aſſiſtance 
of a ſtatute to adjuſt the difficulties complained of. In the 
17th year of the king, the commons petitioned, that the 
ſtatute of Weſtminſter might be declared, as to the caſes 
in which the iſſue in tail might lawfully alien »; but this 
Was refuſed, and the petitioners were referred to the 
law as it then ſtood. In the Soth year, there is a petition 
of the commons upon the ſubject of collateral warranty ; 
which, however, makes no mention of its effect on an 
eſtate tail, but merely notices the common caſe of a war- 
ranty, as it regarded eſtates in fee ſimple. The petition 
ſtates the law long to have been, and with good ſenſe and 
reaſon, that where any one was diſſeiſed of his freehold, and 
z collateral anceſtor of the diſſeiſee releaſed to the diſſeiſor, 
then being i in poſſeſſion, with a clauſe of warranty; that 
e diſſeiſee, ſhould the warranty deſcend on him, would 
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lateral anceſtor is conſidered as a bar, though nothing de- 


| ſcend from the anceſtor ; which is a great damage and 


diſheriſon of many. It was therefore prayed, that no 
ſuch warranty thenceforward to be made ſhould be a bar 
in any action, unleſs tenements to the value had deſcended 


on the demandapt from ſuch anceſtor, according as it had 


been ordained by the ſtatute of Gloceſter *. But this appli- 
cation not ſucceeding, collateral ene nen as ef- 
fectual as before. | | . 


TRE idea of an excambium, or, as it was now more 


| uſually termed, a recompence in value to the iflye, was 
the prevailing principle by which entails were governed 
and modified. In the 46th of this king, where a man had 


given land and rents in tail, with permifſion that the do- 


nee might alien for the benefit of the iſſue, it was faid in 


ſupport of it, that the donor might as well give an eſtate 
tail under conditions, as make a ſimple gift in tail”, An 
alienation after a gift circumſtanced like this, ſo far from 
a violation of the ſtatute, ſeemed to be i in the very ſpirit of 
it ; for the will of the giver expreſſed in the deed of gift, 
would, by ſuch alienation, be ſtrictly adhered to. In the 


following caſe, where the alienation had no authority but 
the tenant's own act, and the reaſons he could give in 
Juſtification of it, the deciſion depended wholly: on the ef- 


ficacy then attributed to a recompence, or, at leaſt, an 
apparent benefit and advantage to the iſſue. This is the 


caſe of Ofavian Lumbard. A younger” "brother, in the 


- abſence of the elder abroad, entered on the lands entailed, 

enjoyed them for ſome years, and then died ſeiſed, leaving 
iſſue; at ſome diſtance of time the elder brother returned, 
and, 1 a ps 2 his title, he and the tenant in 


Rot. Parl. zb Ed III. 77. 7 46 Ed, III. 4, b, 
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in many other caſes not here named, the warranty of a col- 
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poſſeſſion came to a compromiſe; the elder brother re- 


eaſed his title, in conſideration of which the iſſue of the 


younger granted him a rent out of the land, with a power 
of diſtreſs. It was held, that this rent- charge ſhould be 
levied againſt the iſſue, notwithſtanding the entaih and 
ſhould continue, inty whatever hands the land ſhould 
come 2. Thus was the quieting of the title conſidered as 
a ſuſficient conſideration and value to the iſſue for the de- 
falcation they ſuffered by the rent-charge ; though it was 
plainly a breach of the donor's will, at leaſt of the inter- 
pretation which had been put on that part of the ſtatute 
which forbids alienation. 

THESE were the obſervations that occurred concerning 
the novelties that had lately been introduced into the doc- 
trines of real property. The learning of real property fills 


the reports of this reign, and leaves very little ſpace for 


information reſpecting chattels and perſonalty. It may be 
ſufficiept, from that little, juſt to remark, that chattels 
were now divided into real and perſonal, Thus a term for 
years was called a chattel real; other moveables were 
called chattels perſonal *. Certain limited intereſts in 
real property, beſides terms for years, were called chattels, 


as the next avoidance of a living. A ſecurity by ſtatute 


merchant belonging to a woman, as it went to thehuſband, 
if ſhe married, was therefore ſaid to be only a chattel d. 
So much has been ſaid in the former chapter on the 
juriſdiction of courts, that nothing need be added; paſ- 
ling over them, - therefore, we ſhall proceed to ſpeak of 


ſuch actions as were now in Lys beginning with afliſes and -- 


real actions. 
BEFoRE any thing is ſaid of the alterations which the 


aſſiſe and other actions had undergone, it will be proper to 


premiſe owe 9 upon thoſe ouſters of freehold 


2 44 Ed, III. 21. b. | » 39 Ed. III. 37, AE Jn | 
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CHAP. XV. that were the ground of ſuch remedies. The old law by 


which affiſes and writs of entry were governed, was found- 
ed on principles that naturally and neceſſarily lead to the 
conclufions that began now to be founded thereon, and 


which had grown to conliderable magnitude as well as 
curioſity i in this reign, 


Ir a man was deprived of his freehold in a way that was 


termed a diſſeiſin, we have ſeen that he might make an 


entry thereon; and if that failed of recovering the poſſeſ- 


fion, or he choſe rather to reſort to legal remedies, he 


might have an aſſiſe of novel diſſeiſin ?. This entry was con- 


geable, as they now called it, during the life of the diſſeiſee, 


| unleſs the land deſcended from the diſſeiſor to his heir, and 


then the deſcent was ſaid to toll the entry, and the diſſeiſee 


was driven to a writ of entry. This right of entry might 
be kept alive by an entry within a year and a day before che 


death of the diſſeiſor; or, if the diſſeiſee was prevented by 


danger or menace from actual entry, by a claim; and in 


ſuch caſe he might have his aſſiſe even 3 the * 


notwithſtanding the diſcent, 


ANOTHER way in which a man . be deprived of 
his freehold was, by what was called a diſcontinuance. In 


ſuch caſe, the party injured could not by law make an en- 
try, and of courſe could not have a remedy by aſſiſe; but 


he was obliged to reſort to his writ of entry. Thus, in 


order to decide whether an aſſiſe or a writ of entry was the 


proper remedy, it was often neceſſary to diſcuſs | ſome or all 
of theſe queſtions ;_ whether the entry was congeable; whe- 


ther it was tolled by diſcent ; whether it had been kept on 


foot by claim, or, as it was in after- times called, continual 
claim; or whether it was not ſuch an ouſter as amounted 
to a diſcontinuance. All theſe compoſed, as it were, new 
__ in the 19 85 N deducible from N . before 
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-ntered more or leſs Into moſt queſtions that aroſe upon 
the doctrine of eſtates, it will be neceſſary to conſider them 
ſome what particularly. After ſome few obſervations upon a 


o treat of theſe articles more minutely, | 
Tux very large ſenſe in which the term diſſeiſin was un- 


yas 
an Mdcrſtood in the time of Bracton, might preclude the ne- 
eſ- eſſity of ſaying much to ſhew the great extent in which it 


vas now received: the deciſions of this reign ſeemed to be 
only confirmations or explanations of that author's doc- 
trine ; but as ſuch they are worthy of notice. 

Ir appears from Bracton, that any incroachment upon, 
or diſturbance to, the free uſe of a man's freehold was a 


he difſeifin*. In the fame ſpirit of the old law it was now 
he held and decided, that to dig in a man's ground, to fiſh in 
by is water, to cut a tree, to incloſe ſo as to prevent a man 


enjoying his common *, a reſcous, or even replevin, or 
incloſure to prevent a diſtreſs for rent ſervice; and a de- 
tainer, reſcous, replevin, and incloſure, accompanied with 


= a diſtreſs in either caſe, were all diſſeiſins of the freehold *, 
5 A command not to enter was held a diſſeiſin of the law- 
= ful owner*. Again, conformably with the ſame caſes 
5 ſtated by Bracton ?, it was held, that if a termor for years 
* made a leaſe for life, he and his leſſee were diſſeiſors; a 


1! guardian making a feoffment in fee, or deviſing, was a 
difleiſor ; and the feoffee was now held to be equally a 
diſſeiſor 2. Since Bracton's time the limitation of re- 
X / mainders had become more common; and it was now 


held, that where a SEO leaſed for 158 the remainder i in 


d 
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li ſciſin, which is the foundation of the reſt, we ſhall go on 


a denial of a rent-charge, or a menace to prevent making 
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(if the entry was not tolled), he was a diſſeiſor; as for in- 


an attorney made livery of ſeiſin not exactly in the way in 


der a deviſe of an infant's land made by a guardian, Was 
conſidered as a diſſeiſor . All commanders and coun- 


were diſſeiſors f. Such of theſe caſes as were not deem- 
ed diſſeiſins at common law, were warranted by the 


by an actual entry thereon; by doing which, he again be- 


limited, in the time of 9 to the "__ of a few 67 -h j 


* N 
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tail, the remainder-man was equally a diſſeiſor with the 
guardian : the ſame where a. tenant for years aliened in 
tail, with a remainder over. If the tenant in tail died with- 
out iſſue, and the remainder-man entered, he was a diſ- 
ſeiſor :. In ſhort, wherever a man was ſeiſed wrongfully | 


ſtance, dower was aſſigned to a woman, with all the uſual 
forms of law; but it turning out that ſhe was not really 
married, ſhe was therefore conſidered as a difſeifor b. If 


which he was authorized by his warrant, it was a diſſeiſin 
to the feoffor ; even where the warrant was to give a ſim- 
ple livery, and he made it upon condition e. Entry under 
a void grant was held a diſſeiſin l. A deviſe entering un- 
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ſellors, and thoſe who agreed afterwards to a diſſeiſin, 


principles delivered in Bracton, or at leaſt by the ſtatute 
made ſince his time, for extending the writ of aſſiſe b. 


WEN a man was diſſeiſed of his freehold, it was a 
proviſion of our law, that he might repoſſeſs himſelf of it 


came in legal ſeiſin, and the continuance of the wrong- 
doer amounted to a diſſeiſin, for which an aſſiſe would lie. 
This entry was ſufficiently performed by putting the foot 
upon the land, The time of making this entry, and of 
purſuing it with force fo as to regain "the poſſe ſſion, was 
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unleſs he party was then out of the way upon a journey, 
or the like : but all through this reign, it ſeems to have 
been a rule, that an entry ſhould not be made on a per- 
ſon who was in by title, unleſs in very ſpecial cafes ; and 
where the tenant was party to the fact, it ſeems to have been 
limited to a ſeiſin for a year and a day l. However, after 
ſuch entry, the right of bringing the aſſiſe {till continued 
during the life of the perſon making the entry, which right 
is ſometimes meant when the right of entry is ſpoken 
in of, : 


in TEE following were caſes where ſuch a right of entry 
n- was permitted: If a tenant for life infeoffed the firſt re- 
er mainder-man, who died without iſſue, then the ſecond re- 
n- mainder-man might enter k. If a tenant for life, or tenant 
as after poſſibility of iſſue extinct aliened, the perſon in re- 
n- verſion might enter I. If a tenant for life aliened in fee, 
in, and the remainder-man i in tail died without entering, the 
n- next remainder- man in fee might enter n. This right of 


he entry would be taken away, if the land in queſtion paſſed 
ite by diſcent to the preſent poſſeſſor, the law in favour of 

diſcent allowing a preſumptive title to him, which was 
a not to be defeated by an entry; but if the perſon who 
it had the right of entry was an infant, he would not 
e- be forecloſed of his right of entry: the ſame, if he 


g was in priſon, or under any of thoſe diſabilities which 
— the law in many caſes allowed as a ſufficient excuſe for 
501 neglect in purſuing legal remedies. Such claim ſo eſta- 


of bliſhed the right of entry, as to convey it to the heir. 

EVERV advantage which a man ſecured to himſelf by 
ys; entry might be acquired by claim, if he was deterred from 
: making. his entry by a fear of death, or of maiming : a 
Bro. claim made under ſuch circumſtances would give the ſame 
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ſeifin as an actual entry. In the 38th year of this king, 
an aſſiſe was maintained by a perſon who had right by 


diſcent, at the death of the perſon laſt ſeiſed ; it appeared 


that his anceſtor was reſiding in the town where the land 


was, and by parol claimed the tenements among his neigh- 
bours, but durſt not approach theland for fear of death, or 


ſome bodily hurt o: many caſes of the ſame kind appear in 


this reign. The caſe juſt mentioned was adjudged to have 
the effect of continuing to the heir the right to bring an 
aſſiſe, inſtead of being driven to his writ of entry; ſo that 
this new idea of perpetuating a right of entry by claim had 
altered the law in this point ſince Bracton's time; for then 
the aſſiſe could not be proſecuted by the heir of the diſſeiſee, 
unleſs it had been actually commenced by the diſſeiſee, and 
he had gone fo far as a view, or the ſwearing of the jurors?; 
but he was driven to a writ of entry. A claim would 
likewiſe prevent the conſg@@uence of a difcent from the 


diſſeiſor to his heir; for it was decided, where there had 


been a claim, and debate raiſed againſt the ſeiſin of the 
perſon in poſſeſſion, - and he died, and then the diſſeiſee 


Added, and the heir of the difleikee enterell n the heir tf 


Diſcontinuance. 


diſſeiſor, the entry was congeable, and the aſſiſe was the 


proper remedy 1. This, like the former, was an altera- 
tion of the law fince the time of Henry III. | 


A DISCONTINUANCE was a diſſeiſin, and fomething 


more: it was where a perſon aliened lands, to which ano- 
ther had a right, but was prevented by ſuch alienation from 


making an entry; and fo was driven to ſome of thoſe writs 


of entry that have been fo often mentioned. Thus where 
an abbot aliened the lands belonging to his abbey, and died, 
his ſucceſſor could not enter, tho? he had a right, but was 


obliged to bring his writ of entry ſine aſſenſu capituli. 


Again, where a manaliened lands which he had Jury uxoris, 


= 19 Ed. III. 34. i 7 Vid, ant. vol. I, 339- 
Ce \z5ALi. 
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and died, the wife could not enter, but muſt bring her CHAP, xv. 


writ of entry cui in vita. So if tenant in tail infeoffed 


another, and died leaving iſſue, the iſſue could not enter, 


but muſt bring a formedon. All theſe were now called 72 
continuances. Tho” this efficacy was allowed to a feoff- 
ment when made by a tenant in tail, on account of his 
being in poſſeſſion, and the force attributed by the law to a 


— 
EDW, III. ö 


livery of ſeiſin, which carried a fee ſimple; yet a releaſe 


of a tenant in tail in poſſeſſion was held not to be a diſcon- 
tinuance, unleſs accompanied with a warranty” ; and a 
grant of a reverſion even with a-warranty was e to 
be no diſcontinuance. 

Wes cannot diſmiſs the ſubject of diſſeiſin and lifcond, 
nuance, without ſaying ſomething upon another head of 
law, which was a very frequent conſequence of the two 
former. This is a remitter ; the meaning of which was 
this, that where a man was in poſſeſſion of land by an elder 
and a latter title, the law conſtrued him to be in poſſeſſion 


under the firſt,” and not under the laſt ; ſo that he was ſaid 


to be remitted to his firſt eſtate, or, as it was ſometimes 
expreſſed, en ſon primer eſtate, en ſon meliour droit, en ſon 
melior eſtate, and the like*. This conſtruction of law 
was with a deſign of maintaining the original ſettlement of 
eſtates, whenever broke in upon by the preſent poſſeſſor; 
and as this was moſtly attempted by tenants in tail, the law 
of remitter ſeemed to operate in aid and in the ſpirit of the 
ſtatute de-donis. I hus, where baron and feme tenants in 
tail had iſſue a ſon, and diſcontinued their eſtate by fine, and 
took back an eſtate to themſelves and the heirs of the body 
of the baron only, they were adjudged to be remitted: to 
their former eſtate". Again, where tenant in tail made a 
feoffment, and died, and the feoffee infeoffed the iſſue with- 


in age, it was held a remitter to the elder eſtate *. Where 


24 Aſſ. 28. * 44 Ed. III. 26. 
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was a remitter of all the following remainders, ſo as to take 


the eſtate out of thoſe on whom it had been entailed by the 
new ſettlement?. If a diſſeiſor infeoffed the diſſeiſee and 


two others, the whole accrued to the diſſeiſee oy and 
that by remitter *. 


Tavs have we given a ſketch of theſe new terms, tho? 


not wholly new doctrines, of congeable entry, diſcent that 


tolls entry, diſcontinuance, and remitter; all which were 
intimately connected with and dependent upon each other, 


and were afterwards worked up into a very complicated 


ſyſtem of learning; there being, perhaps, no queſtion in 


any branch of artificial knowledge more problematical than 
ſuch as aroſe upon entries, * upon diſcontinuances of 


eſtates. . 
Having conſidered the nature of diſſeiſin, and the eir- 


cumſtances attending it, we come to treat of the afliſe of 


novel diſſeiſin. Whatever difference there may appear be- 
tween this proceeding in the preſent reign, and in the time 
of Henry III. when ſo much was faid upon it, it is more 
in terms than in reality ; the ſubſtance and form being near- 


ly the ſame as they were originally. The moſt ſtriking 


difference ſeems to be in the ſilence about turning aſſiſes 
into juries* ; a piece of practice that was fo much diſcuſſed 


in the early ages of this proceeding. But as this diſtinction 


was occaſioned by the penalty of attaint, to which recog- 


nitors of aſſiſe were ſubject, but not jurors, it no longer 
vas neceſſary to keep up this diſtinction, ſince the legiſſa- 
ture had granted attaints againſt jurors in all pleas of land. 
Though we hear, therefore, no more of the modifica- 

tion thereby expreſſed, the thing was practiſed as often as 


the aſſiſe was put to inquire of _y matter beſides the mere 
ſeiſin and n 5 1 „ | 


1 4 
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A aſſiſe, in the preſent language of the law, was con- CHAP, xv. 


ſidered as capable of being taken four ways; that is, 
point of aſſiſe; ſecondly, out of the point of aſſiſe; thirdly, 


for damages; fourthly, at large. An aſſiſe taken in the point 


of aſſiſe was, when the recognitors tried the general iſſue, 
nul tort, nul diſſeiſin. An aſſiſe out of the point of aſſiſe was, 
where the tenant pleaded ſome ſpecial matter in bar, ſhew- 
ing why the atlife {ſhould not be taken; as a releaſe, or 
ſome foreign fact to be tried in another county. An aſſiſe 
taken for damages was, when ſuch ſpecial matter was found 
againſt the tenant, or he confeſſed the ouſter, and the aſ- 
ſiſe was charged to inquire only of the damages. An aſſiſe 
taken at large was, when, notwithſtanding ſome deed or 
ſpecial matter pleaded, the title and all the circumſtances 
were ſent to be tried by the recognitors ; all which ſeems 
very reconcileable with the account of taking aſſiſes given 
by Bracton “. 

TE taking an alſiſe at large was conſidered as the moſt 
liberal mode of doing juſtice between the parties ; it was 
breaking through the plea which was deſigned to ſtop the 
aſſiſe being taken, and it was throwing the merits of the 
queſtion, whether it depended upon a fact or a title, fairly 
before the recognitors. Whenever either the plaintiff or 
tenant were infants, and a deed or a fine, or any other mat- 
ter was pleaded in bar that in a common cafe would have 
ſtopped the aſſiſe paſting, it was the practice for the judge 
to direct the aſſiſe to be taken at large ©. Inſtances of this 


are numerous all through the book of aſſiſes. An afliſe 
would be taken at large upon a defect in the pleadings ; for 


as the direct point in this proceeding ought to go to the 
aſſiſe, if what was pleaded in order to prevent the aſſiſe, by 
throwing the queſtion upon another fact, failed in ſo doing, 
the reſult was, that the aſſiſe ſhould paſs. Thus, it was 
laid down as a rule, that where a bar was pleaded, and the 
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CHAP. xv. laintiff i in reply made out his own title without teuverſ ing 


EDW 


Of colour. 


"Ins, 


1. way of effecting this was, by admitting in the plaintiff ſome 


ſeiſin, under any title whatſoever 4. It ſeems from theſe in- 


which an aſſiſe would be taken at large was, where, after 
2 pleading 1 in bar, the tenant made default ©. 


his buſineſs was to plead ſuch matter in bar, as would pre- 
ten under a neceſſity of ſuggeſting ſome pretended title, 


be determined upon by the court; and however it might 
turn out in the event, if it deferred the aſſiſe, it had an- 


praying the judgment of the court, if the aſſiſe ought to 
inquire of a diſſeiſin, where no diſſeiſin could poſſibly be 
committed by the tenant who had the better title. This 
was ſaid to be giving colour to the plaintiff. This ſort of 
pleading will be better explained by an inſtance. A caſe 


his wife for years; the wife died, and the huſband married 
again, when the prioreſs entered, with conſent of the huſ- 


HISTORY OF THE 


the bar, and the tenant omitted to rejoin to the title, the "A 
aſſiſe ſhould not be taken upon the title, but at large ; ; and | 4 
if the aſſiſe found the plaintiff ſeiſed by any other title than 
that he had ſtated, he would recover. Again, where a te- 
nant pleaded a releaſe, and the plaintiff in his reply made 
title ſince the releaſe, without traverſing the bar, there the 
aſſiſe was taken at large; namely, upon the ſeifin and diſ- 


ſtances, that the taking an aſſiſe at large, was the ſame as 
taking it in the very point of aſſiſe; only the latter was 


upon a plea of the general iſſue, the former upon a defect 
in the pleading to iſſue after a bar. Another inſtance in 


Tux grand object of the tenant in an aſſiſe reli 4305 


vent the aſſiſe from being taken. To effect this, he was of- 


which, being unfit for the judgment of the lay gents, muſt 


ſwered the purpoſe for which alone it was deſigned. One 


colour of a title, but ſuch a one as could not be ſupported 
againſt the real one that reſided in the tenant; and then 


happened where a prioreſs had granted a leaſe to a man and 


228 Aff. 17. 2 22 Ed. III, 4. | 


band; 
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and, and gave livery of ſeiſin to king and his wife for their CHVP. Xv. 
wo lives: then the huſband died, and the prioreſs entered; 
pon which an aſſiſe was brought by the woman. The 
brioreſs, in order to prevent the aftiſe being taken, pleaded 
n bar the above matter, only ſtating, intent of the livery 
of ſeiſin to the huſband and wife for their lives, that they 
came to her and prayed her to enlarge their eſtate ; upon 
hich ſhe granted them a confirmation for their two lives; 
nd upon the death of the huſband ſhe ouſted the wife, as 
ſhe by law might. It was argued upon this, that the plea 
as no bar,- becauſe it admitted no colour of title in the 
plaintiff, but a mere confirmation, at-a time when the 
Plaintiff had no eſtate upon which it could enure : beſides 
which, ſhe was a feme covert at the time, and ſo upon 
the whole the confirmation was utterly void. It was 
herefore, they faid, only a plea to the afliſe, and they pray- 
ed the aſſiſe might be taken; meaning, that it contained no 
matter of law, but was a mere denial of the diſſeiſin. But 
it was anſwered, that this was a colour in the plaintiff; for 

it had been adjudged a good bar to ſay, that a woman en- 
tered after the death of her huſband, and claimed dower : 
for though it was neceſſary that dower ſhould be formally 


—  —— 


e aſſigned, yet as ſhe had colour to claim it, it was reckoned 
e Na good bar. It was for the like reaſon fo adjudged in the 
4 preſent caſe, and the plaintiff was put to reply, and then he 
1 WH ffated the truth of the caſe as above related . | 
» THe point to be conſidered in theſe pleas was, whether they 
pere a good bar; that is, whether they contained ſuch mat- 
ter as ſhould not be truſted to the determination of unlet- 
f WT tered jurors. Too ſcrupulous an attention to men's rights, 


and a {jealouſy of the interference of juries in matters of 
law, induced the courts to entertain all ſuch pleas as upon 
the face of them purported to be pregnant with good 
matter in law; the truth of ſuch ſuggeſtion remaining to 
be lifted by the replies and rejoinders that were to follow. 
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when it was wrought into a very curious piece of learning. 


ble it; and colourable pleading was as common and as ex- 
pedient in treſpaſs as in aſſiſe. The following is a caſe in 


paſs was ſuppoſed to be committed, to one. John for life; 
which John died, and the defendant entered; after Which 


fendant's counſel ſaid, they had admitted (that is, given 


was not growing on our land, then it was not our corn, and 


ply, than to ſend it upon the general iſſue to the lay gents, 


obliged to reply. Theſe are ſome examples of pleading 


HISTORY OF THE 


Tas action of treſpaſs, which in many other reſpect: 
bore an affinity with, and of late had become in many caſes a 
ſubſtitute for, the aſſiſe, did in this particular alſo reſem- 


treſpaſs, where this ſort of pleading was reſorted to. In 
treſpaſs for taking and carrying away the plaintiff's corn, 
the defendant pleaded, that he let the land where the treſ. 


came the plaintiff and ſowed the ground, and then the de- 
fendant cut the corn ; he therefore prayed the judgment of 
the court, if he ought to anſwer for this as a treſpaſſor. It 
was contended by the other fide, that this amounted to ſay- 

7, that he did not carry away the plaintiff*s corn, and it 
was accordingly offered to join iſſue thereon : but the de- 


colour) that the plaintiff ſowed in the defendant's land, 
and that the defendant cut it, as he well might, "and that if. 
the plaintiff pleaſed, he might have had an aſſiſe. The 
plaintiff's counſel, maintaining the firſt objection, ſaid, if it 


ER eg it amounted only to a denial of carrying away the 
plaintiff's corn. But one of the juſtices ſaid, that it was 
2 good plea in bar to ſay; that it was the defendant's free- 
hold, without more; and he has ſaid more, namely, that 
the plaintiff ſowed the land; therefore, if he has any ſpe- 
cial matter, it would be more reaſonable to ſhew it in a re- 


who have no knowledge of law; ſo that the plaintiff was 


with colour, which began now to be practiſed, but was not ll in 
yet ſo thoroughly explained upon principle as in after-times, 


* 38 Ed. III. 28. 8 | | 
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AsslsEs were to be taken in the county where the land CHAP. XV. 
ay, as ordained by Magna Charta b. If at the aſſiſes a | 
preign matter was pleaded, triable in another county, the 
ay was to remove or adjourn the afliſe into the common 
leas; from thence a Venire was iſſued into the proper 
ounty ; and then a niſt prius ; ; upon the return of which, 
with the iſſue tried, if it was found for the plaintiff, it 
ould perhaps be remanded into the firſt county, for the : 
fliſe to find the damages, and for judgment to be there 

riven, If there was nothing in the caſe! but the foreign 6 
atter, then it was uſual for the juſtices of the common 
pleas to give final judgment. It was not uncommon, after 

he plea in bar was tried, whether in the proper or in a 
oreign county, for the aſſiſe to be put to enquire of the 
ircumſtances. If the lands lay in Middleſex, then, as 
here were no Juſtices of aſſiſe in that county, the aſſiſe 
ight be brought in the king's bench. Together with the 
rit of aſſiſe, it was uſual for the plaintiff to ſue out a 
hatent of aſſiſe; this being neceſſary to entitle him to have 
a trial before the juſtices of aſſiſe; and if he had it — 1 the 
tenant might have judgment. 

Nx to the aſſiſe of freehold, thoſe of common of paſ- 
ure and of nuiſance preſent themſelves; but neither of 
them ſeem to differ from thoſe in the time of Bracton. 
The aſſiſe of nuiſance, if brought in the county, was called 
de parvo nocumento. The proper objects of ſuch viſcontial 
writs were expreſſed in two quaint Latin verſes *. 

TRE doctrines of nuiſance and diſſeiſin ſtood now in the 
fame relation to each other, and were governed by the 
ſame principle, as in Bracton's time i, and the diſtinction, 
by which the injured perſon was to be governed in reſort- 
ing to one or the other, was ſtill the ſame; only the con- 


— Tg | 
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85 cluſion from that diſtinction was now different ; for in- 
S* Vid. ant- vol. I. 245. i 29 Aſſ. 21, 
| rica ca gultum ges 65 

Fab fur porta, domus, vir gur mo murus, ovile, 


Et pons, tradantur hac vicecomitibus. N 5 2 
a va. ait. vol. I. 345. | 
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ſtead of having his choice of the two, he was confined by 
the nature of his caſe to one only. It was laid down, 
that where a perſon turned a courſe of water, fo that his 
neighbour's mill could not work, an aſſiſe of diſſeiſin would 
lie, if the turning of the water and the mill were in the 
ſame vill; but if in different vills, then the remedy muſt be, 
an aſſiſe of nuiſance in the vill where the turning hap- 
pened v. If the place where the nuiſance was raiſed, ap- 
peared upon evidence to be the freehold of the plaintiff, he 
would be nonſuited, as having choſen a wrong remedy; this 


being a caſe where he ſhould have had an aſſiſe of diſſeiſin, 
or writ of treſpaſs o. The judgment in afliſe of nuiſance 


was to compel the party to remove it. 

We find in this reign a more particular mention of the 
afſiſe of freſh force; a writ which has been glanced at in the 
reign of Edward I”. This lay where a man was diſſeiſed 
of tenements deviſable, as they were by cuſtom in the city 
of London, and in ſome other boroughs and towns. The 
diſſeiſee was to lodge his plaint in the court of the fran- 
chiſe ; when, upon ſhewing he was diſſeiſed, twelve men 
were appointed to try it, as in an aſſiſe of novel diſſeiſin. 


This was called fre/þ force, becauſe the entry of the plaint 


and the recovery thereon were to be within ſixty days, or 


the plaintiff would be barred of this remedy, and driven to 


an aſſiſe at common law. To quicken the execution of a 
judgment herein, the plaintiff might have a writ out of 
chancery to the bailiffs of the franchiſe 2. 

Tre writ of guare ejecit infra terminum was r now al- 
ways followed by the proceſs of ſummons, attachment, and 


diftreſs; and an outlawry might be had thereon ; the real 


proceſs uſed in Bracton's time being now obſolete ; and 
of courſe, inſtead of Præcipe, it now always began with 


St te Feen, ſecur un, Se. | But a writ of COP had lately 


» g AT. 19, 4 0.N.B. 96. 
*2+ A 5: pd oe Yo” you I. 345 
7 Via, ant. vol. II. 152. | 
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en contrived for redreſs of termors who had been ejected 


by 

vn, om their term: this was called De ejectione firme. The 
his orqds of this writ were: Sz A. te fecerit ſecurum, &c. of- 
uld8W/rns quare vi et armis in manerium de J. quod C. præ- 


be, N teriit, intravit, et bona et catalla gjuſdem A. ad Valen- 
TY ARS in eodem manerio inventa cepit et aſportavit, et 
p- m A. 4 firms ſus prædicid ejecit, et alia enormia ei in- 
heit, ad grave damnum ipſius A. et contra pacem naſtram, 
his e. This was a common writ of treſpaſs for entering 


d, and taking away goods, with the addition of certain 
ords adopted from the guare ejecit infra terminum, name- 
„ quod dimiſit ad terminum decem annorum, qui nondum 
reteriit, &c. de firma ejecit, &c. and the appellation of 


51% A. dimiſit ad terminum decem annorum, qui nondum 
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Armæ. 


he f 
th ſeckione firmæ might be copied from the ejectione cuſtodiæ, 
hich was likewiſe a writ of treſpaſs. This action lay not 


nly againſt ſtrangers, but againſt the leſſor, notwithſtand- 
g the old argument, that a man could not enter vi ef 
mis into his own freehold* ; the poſſeſſion of a termor 
or years being now conſidered as equally ſacred with the 
eiſin of a freeholder, and to be protected even againſt the 
reeholder himſelf. This writ went only for damages, the 
erm being to be recovered in the old writ of quare ejecit 
nfra terminum, or the ſtill older of covenant u. 

LiTTLE need be faid of the writ of mortaunceſtor. 
This remedy was leſs recurred to than in the time of Brac- 
on, it being in many caſes ſupplied by the formedon in 
/cendre, and ſeveral writs of entry. The ſame may be 


5 aid of writs of ceſinage, of ael & beſael; which, being of 
at imilar import with the mortaunceſtor, followed its fate i in 
4 e revolution of legal remedies. 

"I NzxrT to the aſſiſe of novel difoifin, the moſt common 
7 emedy in ouſters of freehold was the writ of entry. Writs: 


ff entry were various even in the time of Bracton x; but, 


500; N. B. 122. u Vid. ant, yol, Is 341. ; 
© 44 Ed. III. 22. | * Vid. ant, vol. I. 393, &c. 


Writs of entry. 
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injury to freeholds. Owing to theſe parliamentary enlarge. 


theſe writs, with ſome curſory obſervations upon them, as 


Entry ad termi - 


num qui prœterii t. 


urrt in the p %; for this, like all other writs of entry, might 


{till being of a ſpecial form, and confined to certain cir. 


ceſſary in the reign of Henry III. and again in that of 


mon. To bring into one point what has already been 


from its ſimplicity deſerves our conſideration firſt, is that 


c. tunc ſummone, Sc. correſponding preciſely with the 
term of years, and the tenant held over his term. Inſtead 


was ouſted, he might have an aſſiſe of novel diſſeiſin. Thi 
writ of entry lay alſo where there was a leaſe for the life of 


granted over, and the tenant for term of life aliened and 
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cumſtances of freehold and eſtate, it had been found ne. : 
Edward I =. to accommodate theſe writs to new cafes of 
ments, writs of entry had become very numerous and com- 
faid in different parts of the foregoing Hiſtory, and give 


the reader a juſt idea of the variety and comprehenſiveneſ 
of real remedies, it may be proper to recapitulate ſhortly 


they now ſtood. 
THE writ of entry which firſt Nene itſelf, and which 


ad terminum qui preteriit, The form of the writ was, 
Præcipe A. quod juſtè, &c. reddat B. unum meſſuagiun, 
Sc. quod eidem A. dimijit ad terminum qui preteriit, ut 
dicitur, Et ni, Ic. et prædictus B. fecerit te ſecurun 


form in the time of Bracton *®, This was the remedy re 
ſorted to by a leſſor, where lands or tenements were let for: 


of bringing this writ, the leſſor might enter, and, if he 
another, and the leſſee held over; or if the tenant for lik 
aliened and died. If the land was recovered againſt the 


tenant for life, and he died, the reverſioner might have thi 


be had in the per, per et cui, and paſt. But if the reverſion was 


died, the — of the reverſion, _ a ſtranger, could 


F vid. ant. vol. II. 72. Vid. ant. vel I. 388. 
Vid. ant. vol. II. 190, &c. Vid. ant. vol. I. 389. 397, 


not 
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ir- 
ne- 
t of 
of 


after the death of a tenant in dower, or by the courteſy, 
ho took an eſtate by the common law, and not by leaſe. 
[t appears by ſtat. Weſtm. 2. c. 25 6. that if a tenant for 
years or a guardian in chivalry aliened in fee, the leſſor or 
and feoffee ſhould both be named diſſeiſors: the aſſiſe 
ight be brought during the life of any of them, but if 
hey were all | dead, recourſe mult be had to a writ of 
ntry. : 

IF this or any other writ of entry was in the Poſt, the 
ollowing clauſe, which ſubſiſted even in Bracton's time *, 
as al ways inſerted, et unde quaritur quad prædictus A. ei 
deforceat, Sc. but never in thoſe in the per, and per et cui. 
Again, wherever a perſon demanded of the poſſeſſion of an 
anceſtor, it ſhould always be by title, as quod clamat eſſe 
us et hareditatem ſuam, Sc.; but when he went upon 
his own poſſeſſion, he was never to make title. There was 
an exception to this, where a woman demanded her inhe- 
ritance or maritagium, that had been aliened by her huſ- 
band, or her dower aliened by another huſband; for in 
ſuch caſes, in a cui in vitd to recover, ſhe was to make 
title in the above manner *. | 
- ol VW= have ſeen that in Bracton's time, where a gift was 
alledged to be made by a perſon non compos mentis, an in- 
inen uſed to be made, whether the donor was of ſane 
mind . But now there was a remedy, by a writ of entry 


cipe A. quad juſtè et fine dilatione reddat B. unum meſſuagi- 
um, c. quod clamat eſſe jus et hæreditatem ſuam, et in 
quod idem A. non habet ingreſſum niſi per C. patrem præ- 
dicti B. cujus heres ipſe eft, qui illud ei dimiſit dum non 


25 v ant. vol. II. 204, 205. 8 0. N. B. 123. b. 
Vd. ant. vol. I. 309. Vid. ant. vol. I. 292. | 


fuit 


not 


nfant might have an aſſiſe of novel diſſeiſin, and the feoffor 


dum non fuit compos mentis; which was in this form: Præ- 
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CHAP. XV, Kit compos mentis, ut dicit, &c. This writ lay for the 
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heir of the perſon who was non compos mentis, and who 
was dead; and the general opinion was, that it would not 


lay for the perſon himſelf who had made the alienation; 


becauſe no one was to be received to diſable, or ffultify 
himſelf, as it was afterwards expreſſed : however, it was 
laid down in the regiſter of writs, that he might maintain 


this writ, and in ſuch caſe the heir would be received. 


ANOTHER writ to recover land that had been conveyed 


by a perſon diſabled in law to make a gift, was the writ of 


entry dum fuit infra ætatem. This writ ori ginated ſince the 
time of Bracton, and was in this form: Præcipe A. quid 


jute, &c. B. qui plenæ ætatis eſt, ut dicit, duas acras terra, 


Sc. quas idem B. ei dimiſit, dum fuit infra ætatem, ut dicit, 
c. Where an infant aliened land that had deſcended to him 
during his infancy; or that he had purchaſed to himſelf for 


life, or in fee; he might, when of full age, have recovery 
thereof by this writ. But if an infant leaſed his land for 
a term of years, and afterwards made a confirmation, or 
releaſe, before he came of age, he could not when of age 


have this writ, becauſe this was no alienation ; for an in- 


fant could not make a demiſe of the freehold, till very of 
the land was made to him: but, in ſuch cafe, he gt 


have an aſſiſe of novel &ilbifin; 
IF an infant aliened in fee, and died leaving iſſue; his 


iſſue, when of age, might have this writ for the Links ſo 
aliened by his father. It was expreſsly held; that neither 


this nor any other writ of entry would lay for the iſſue till 
he was of full age, excepting the caſe of the iſſue of a diſ- 
ſeiſee, as directed by ſtat. Weſtm, 1. c. 47 . Where the 
father aliened land deſcended to him in tail, and died leav- 
ing iſſue, the iſſue were to have a formedon in deſcendre 


| and not a writ of entry dum fuit infra atatem. 


7 5 0. o M. .. 125, | Vid. ant. hl IE 117. 
Ir 
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Ir an infant aliened his land, he might enter, and if 


6 ouſted, might, when of age, have an aſſiſe of novel difſei- 
ot fin ; but if he had not made ſuch entry, he could, when of 
1; Hase, only have this writ of entry. And yet in the third year 
5 of this king, where an heir did not enter till he was of 


full age, and an aſſiſe was brought againſt him, the judges 
held, it could not be maintained, becauſe the tenant was 


the ſpace of a year and a day had not elapſed, and therefore 


7 that the freehold could not accrue i, 
5 Tas writ of entry ſuper diſſeiſinam in le quibus, was 
e 


that which approached the neareſt to the aſſiſe of novel diſ- 
ſeiſin, and is the firſt writ of entry mentioned by Bracton 
as a remedy, where the aſſiſe failed by the death of one of 
the parties *, The form of it was this: Præcipe A. quad, 


et hæreditatem ſuam, DE qQuo idem A. injuſte et ſine judicio 
diſſiſivit C. patrem prædicti B. cujus hares ipſe eft, poſt 
primam transfretationem domini regis, &c. in Vaſconiam. 

This writ was always to contain the words DE Quo, or 
DE QUIBUS A. diſſeiſivit B. patrem, &c. and from thence 

was named diſeiſinam in le quo, or in le zuibus. 

WHERE a perſon was difleiſed and died, this writ lay for 

his heir againſt the diſſeiſor ; and it lay for none but the 

heir of the diſſeiſee; ſo that in this writ, the demandant 

was always to make title as heir to his father. It lay not- 
withſtanding the e of the heir, as appears from ſtat. 

Weſtm. 1. c. 471. This was on account of the freſh 

ſuit; for if it was brought againſt the iſſue of the alienee 

of che diſſeiſor, the parol would demur for his nonage, this 


not vor within the a . 


re j . N. B. 8 | 1 Vid, ant. vol. II. 117. 
* Vid. ant. vol. L 340. ENT =O, N. B. 13% Þ © 
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not ſeiſed of the freehold after the heir was of age; that is, 
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Entry in le 
quibus. 


Sc. reddat B. unum meſſuagium, &c. quod clamat efſe jus 


[ 
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CHAP. XV. BEFORE we proceed any farther to enquire into the na- 
ture of different writs of entry, it may be proper to con- 
ſider more particularly thoſe changes to which they were all 
Difference of equally liable; namely, under what circumſtances it was 
writs in dba bir, that they were to be drawn in their ſimple form, or were 


per & cui, and 
72 . to be in the per, the per et cui, or in the poſt *. 


Tux form of the above writ of entry ſuper d: TY an 
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if in the per, was this: Præcipe A. &c. quod juſtè et fine di- 


latione reddat B. unum meſſuagium, Sc. quod clamat eſſẽ jus 
et hæreditatem ſuam, et in quo idem A. non habet ingreſſum 
niſi PER E. qui inde inj uſtè et fine judicio diſſeiſivit C. patrem 
prædicti B. cujus heres ipſe eſt, poſt primam transfretatio- 
nem, &c. et unde queritur, &c. It was the characteriſtic 
of this writ always to. alledge, et in quod idem A. non habet 
ingreſſum niſi per E. qui illud ei dimiſit, qui injuſte, &c. 
This writ was the proper remedy when the diſſeiſor aliened 
to. another, or died and his heir entered; for then the dif. 
ſeiſee or his heir might have this writ againſt the alienee, 
or the heir of the diſſeiſor; and he could have it againſt no 
other perſon. During the life of the diſſeiſor no writ of 
entry lay for the diſſeiſin, but only an aſſiſe of novel diſſei- 
ſin. The aſſiſe in ſuch caſe might be brought againſt him and 
the alienee both; and if the diſſeiſor would not pay all the 
damages, the alienee muſt, according to the ſtat. Gloc, 
c. 1", But if the diſſeiſor aliened and dieq and the alienee 
06 to another perſon; ar if the dilly} or died, and the 
heir entered and died, and His heir entered ; then the diſ- 
ſeiſee or his heir was to have a writ of entry ſur di ſerfs ain 
the per et cui; and the writ was to alledge, et in quod 
non habet ingreſſum niſt PER talem, CUI talis illud ei dimiſit, 
gui inde, Sc. Theſe writs in the per, and per & cui, 
could be maintained againſt none but the real tenant, who 
was in by purchaſe or deſcent of the inheritance, as appears 
by the wording of the two * one N a N the 
other a demiſe. 


* Vid, ant. vol. 1 353. 297. and vol. U. TH. 2 Vid. ant. vol. II, 148. 
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25 the writ could not be in the per, nor in the per et cui, it 


an alienation or deſcent was without the degrees, and in 
the. pot, no writ ſhould ever after be had on ſuch aliena- 
ion, or deſcent, in the per, or per et cui. There were 


ruſion, election, judgment, di age in Jour” di Neiſin, _ 
eſcheat. | 

Tavs, as to intruſi on; if the diſſeiſor died ſeiſed, and a 
ſtranger abated, the diſſeiſee or his heir could have no writ 
in the per, but muſt bring it in the ph; for the abator was 
in neither by deſcent nor purchaſe, but by a wrong of his 


bet own. As to election; if the diſſeiſor was a man of reli- 
7c. Ngion, and died, and his ſucceſſor entered, the diſſeiſee or his 


heir could have no recovery againſt the ſucceſſor by any 


if- WW writ but one in the po/? ; becauſe the entry of the ſucceſſor 


ee, ¶ could never be ſuppoſed congeable by the predeceſſor, ſo as 


no chat he ſhould be adjudged in by his predeceſſor, the ſame 


of Nas a fon is in by his father. As to judgment; if a-man re- 


ei- covered againſt the diſſeiſor, and the diſſeiſor died, the diſ- 


nd ſeiſee or his heir could have no other writ of entry ſur 
he diſeiſin but one in the poſt, becauſe the tenant entered 


c. neither by deſcent nor purchaſe, but by judgment. There 


ce WE were, however, ſome caſes where a judgment did not put 
he a writ out of the degrees. Thus, where an abator had iſſue 
iſ- Wi and died, and the iſſue was ouſted by a ftranger, againſt 
in whom the iſſue recovered by aſſiſe of novel diſſeiſin; if a writ 
00 Wl of entry fur di ;/ſeiſin was brought againſt the iſſue, it ſhould 
jt be within the degrees, becauſe this recovery put the iſſue in 
v1, his firſt eſtate, namely, in the ſame deſcent in which he 


as then to be in the p; and it was a rule, that when 


Fe events that put a writ out of the degrees, namely, in- 
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ho was after the death of his father. As to diſſeiſin ſur diſſei- 


rs /n; if the diſſeiſor was diſſeiſed, and died, the firſt diſſeiſee 


he or his heir could have no recovery but by a writ in the pH 
for the tenant entered neither by deſcent nor by feoffment, 


„bot only FI diſſeiſin. As to ęſcheat; if the diſſeiſor died 
IF | 1 without 
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| quod clamat tenere ad terminum vitæ ſug; and fo mutatis 


time of Bracton v. The writ was as follows: Præcipe 4. 


 quandam abbatem monaſterii prædicti, qui illud ei dimiſt 


longing to his church without the aſſent of the convent or 


was in uſe in Bracton's time, and has been frequently men- 


was ſeiſed for term of life, or in tail, or in fee, and took 2 
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without heirs, or committed felony, and was attainted, and 
then died, and the lord entered, as into his eſcheat, the 
diſſeiſee or his heir could have no writ of entry but in the 
55%; for the lord was in neither by deſcent nor by feoff. 
ment, but by eſcheat . 
THE writ of entry Fine aſſenſu capituli, was in uſe in the 


quod ui, Sc. reddat B. abbati ſantti Auguſtini de M. 
num meſſuagiums Ec. quod clamat eſſe j Jus monaſterii ſui 
predifti, et in quod idem A. non habet ingreſſum niſi per C. 


SINE ASSENSU et voluntate CAPI'TULI monaſterii prædicti, ul 
dicit, Sc. Where an abbot, prior, or any one who had a 
convent or common ſeal, aliened lands or tenements be- 


chapter, and then died, his ſueceſſor might have this writ, 
IHE writ of entry ſur cui in vita, like the former, 


tioned ſince *. The form of the writ was thus: Præcipe 
A. quod juſlè, &c. reddat B. que fuit uxor D. unum meſſua- 
gium, Sc. quod clamat eſſe jus et hereditutem ſuam, et in 
quod idem A. non habet ingreſſum niſi per prædictum D. 
guondam virum iſſius B. qui illud ei dimiſit, cui ipſa Ix vA 
fua contradicere non potuit, ut dicit, &c. Where the wife 


huſband, and the huſband aliened and died, this writ might 
be brought to recover the land. Notwithſtanding this writ 
was grounded upon the widow's own ſeifin, yet ſhe was to 
make title by purchaſe or deſcent; and if it was a fee-ſfim- 
ple, the writ was always required to alledge, quod clamat eff 
Jus et hæreditatem ſuam ; it it was only an eſtate for life, 


mutandis, if in tee-tail, | 1 f 4 
„ O. N. B. 129. b. | r Vid. ant. yl L 393.3 and 3 ant. 
.» Vid. ant. vol. I. 305. OI 190. | 


20. N. B. 137. b. 


WE 
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WE have before ſeen, that by ſtat. Weſtm. 2. ch. 35. 
Wc widow ſhould recover her land after her huſband's 
Weath, if it was loſt by default during the coverture, in an 
Aion brought againſt the huſband and wife; but if the re- 
Fovery was inn the huſband ſolely, whether it was by 


arty to the judgment, and was ouſted by the "OY of 
her freehold. | 
| By ſtat. Weſtm. 2. ch. 40. * it was a that 


5 
% rhere a widow brought her cui in vitd againſt the alienee of 


Sand, being an infant, the parol ſhould not demur. But it 
as otherwiſe where the widow brought her cui in vitd in 
e per et cui, and the tenant vouched him by whom the 

ntry was ſuppoſed, and he vouched over the heir of the 
uſpand, being within age, and prayed the parol might de- 
nur till the full age of the heir, for in this latter caſe the 
darol would demur ; becauſe the ſtatute is only to be un- 
erſtood of the alienee of the baron -youcking the heir of 
he baron. 

Ir the widow died, her heir would have the ſame remedy 
dy writ of entry ſur cui in vitd. But if the woman was 
enant in tail; and the huſband aliened, or the huſband and 
ife loſt by default, the heir muſt reſort to a formedon in 


drought a cui in vitdon an alienation by the father, he was 

amount in fee-ſimple to deſcend on him from his father; 

or if it was from any other anceſtor, or in fee-tail, it was 

ife for term of years, and afterwards made a confirmation 
* Vid. ant. vol. II. 19. * Ibid. 191. * Ibid, 146 


VE | : 'D 3 | for 


I-fault, or by action tried, the widow might have an aſſiſe 
f novel diſſeiſin, and not cui in vita ; becauſe ſhe was no 


he huſband, and the alienee vouched the heir of the huſ- 


leſcendre, and could not bring a cui in vita. If the iſſue 


ot to be barred by the warranty of his father, as appears 
y the ſtat. of Gloc. ch. 3. unleſs he had land to that 


ot a bar. If a huſband leaſed land held in right of his 
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could not have a cui in vita, but mult bring an aſſiſe of 


for the writ was not to ſuppoſe ſuch alienation to be made 


and woman after the alienation ; for then the woman, in- 


the former; only inſtead of cui in vitd, it alledged cui 
ipſa ante divortium inter eos celebratum, c. and the writ, 
in its nature and practice, was preciſely the ſame with the 


gium, &c. quod idem B. ei dimiſit causa MATRIMONII 


et nondum duxit, ut dicit, &c. This was from the words 


by being ordained preſbyter, the woman or her heirs might 


. deed indented, or the writ could not be ſupported *, | 


ſom: : one was fone * vadium, Cc. which was to be 


HISTORY OF. THE 


for life, or in fee, and died ; ; it was held, that the widow 
novel diſſeiſin, and the heir a writ of entry ſur diſſeiſin; 


by confirmation, or releaſe *. 


A NEW writ of entry had lately made its appearance, 
adapted to caſes where a divorce happened between'the man 


ſtead of a cui in vitd, might have a writ called cui ant 
divortium to recover the land. This agreed entirely with 


foregoing, to which it was a ſort of appendage ). 
We find another new writ of entry of the following 
tenor: Præcipe A. quad juſtè, &c. reddat B. unum meſſua- 


INTER EOS PRALOCUTI, qui eam duxiſſe debuit in uxoren, 


of it called a writ of entry cauſa matrimonii prælocuti. I. 
was no uncommon practice, and ſeems to have originated 
from gifts in maritagium *, for a woman to give lands or te- 
nements, or a rent to a man, on condition that he ſhoull 
marry her within a given period. If after this the man 
would not marry her within the time, or if he diſabled 
himſelf by marrying another, or entering into religion, or 


recover the land by this writ z and might follow it by: 
writ in the per, per et cui, or the pgſt, into whatloeve! 
hands it went. This condition to marry was to be by 


In the time of Bracton there were two writs. of intru- 


3 „ 
8 N. B. 155. 


brought 


ht 
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os ought recently after the intruſion a; 2; the other was a writ 
Pf entry, and was the remedy when th claimant had cho- 


en to lay by for a ſpace of timed. The former of theſe 
T-ems now to have gone out of uſe, and the latter alone 
ontinued, which was in this form: Præcipe A. guid juſte, 
c. reddat B. unum meſſuagium, &c. quod clamat efſe jus et 


;fi PER INTRUSIONEM, quam in illud fecit poſt mortem C. 
gue fuit uxor G. que illud tenuit in dotem de dono prædicti 
. quondam viri ſui, patris prædicti B. cujus heres ipſe 


dower, or tenant by the courteſy, died ſeiſed of lands or 
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eraditatem ſuam, et in quod idem A. non habet ingreſſum 


eſt, ut dicit, Sc. Where a tenant for term of life in 


>nements, and a ſtranger entered, the perſon in reverſion 


might have this writ againſt the abator, or whoever entered 


Wafter the deceaſe. If an intruſion was made tempore vaca- 


tionis, the ſucceſſor might have this writ againſt an abator 


nto any lands or tenements belonging to his church; 3 and 
this was by the ſtat. Marlb. ch. 28<. 

We find a writ called a writ of entry ad communem le- 
gem, which was in this form: Præcipe A. quod juſtè, &c. 


reddat B. unum meſſuagium, &c. quod clamat eſſe jus et hæ- 


reditatem ſuam, et in quod A. non habet ingreſſum niſi per 
C. quæ fuit uxor D. que illud ei dimiſit, et quod illa in do- 
tem tenuit de dono prædicti D. quondam viri ſui, patris præ- 
dicti B. cujus beres ipſe eft, ut dicit, Ic. Where a tenant 


Entry ad con 


munem legem. 


for term of life, by the courteſy, or in dower, aliened in 


fee and died, the reverſioner might have this writ to reco- 


ver the land, into whatſoever hands it paſſed; and this was 


by ſtat. Weſtm. 2. ch. 34. In the caſe of a tenant for 
life loſing by default and dying, the reverſioner might, 


at his option, have a writ of entry ad terminum qui 


præteriit, or a writ of entry ad communem legem ; but a te- 


nant by the courteſy, or in dower, could not properly be 


7 


2 Vid. ant, vol. I. 320. 8 „ | 55 
„Vid. ant, vol. I. 396. 4 Vid. ant. vol, II. 190, 191. 
* Vid, 9 73. O. N. B. 1 
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CHAP. xv. called a termor 3 ſo that the ener writ of ad terminum qui 
præteriit could not lie againſt hem, but only the writ of ad 
communem legem, as provided by the above ſtatute, Further, 

' ſhould a tenant by the courteſy alien, or loſe by default, 
and die, the perſon in reverſion might have recovery by aſ- 
ſiſe of mortaunceſtor, gel, or coinage, and the like writs, 
notwithſtanding the ſeiſin of the tenant by the courteſy, as 
appears by the ſtat. Gloc. c. 3. © or he _— have this writ 
of entry ad communem legem”. 1 

Tx writ of entry in caſ# proviſo was ow by the ſtat. 
Gloc. ch. 75. - The form was as follows: Præcipe A. 
quod juſte, &c. reddat B. unum meſſuagium, c. quod cla- 

mat eſſe jus et hæreditatem ſuam, in quod idem A. non ha- 

bet ingreſſum niſi per C. que fuit uxor D. que illud ei dimi- 
fit, que illud tenuit in dotem de demo prædicti D. quondam 

1 wir ſui, patris prædicti B. cujus heres ipſe eſt, et quod poſt 
WV. dimiſſionem per ipſam C. prefato A. contra formam ſtatuti 

Gloceſtriæ de communi conſilio regni Anglia, inde PROVIS! 
FACTAM in fœdo ud prefatum B. revert: debeat per formam 
ejuſdem ſtatuti, ut dicit, &. Where a tenant in dower 
aliened in fee, or for term of another's life, the reverſioner, 
by the ſtatute of Gloceſter, might bring this writ againſt 
the perſon in poſſeſſion. It was always to be brought; in N. 
the life of the tenant in dower b. 1 N 
Entry; 4 Is Tux writ of entry in conſi mili caſu was of kin to the Hr 
caſs. former, and owed its origin to the ſtat. Weſtm. 2. c. 29". ſt! 
which permitted writs to be made in canſimili caſũ. Accord- ihe 
ingly, as the former was a remedy where a tenant in dower Wil 
aliened, this was a remedy for the reverſioner, where a te- Mw 
nant for term of life, or by the courteſy, aliened in fee. Nec 
This, like the former, muſt be brought during the life of With 
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the tenant by the courteſy, or for life. The form was 
this: Kn, A. quod Jute, Oc. redgat B. unum 1 mefſuas 


1 vid ant. vol. II. 1 25 h G. *. B. 4 1 Tb NE | 
+ Vid, ant. vol. II. 147. TV I” 


gi ut, 


ENGLISH LAW. 
rium, ©c, quod clamat eſſe jus et hareditatem ſuam, et in 
rod idem A. non habet ingreſſum niſi per C. qui illud tenuit 
der legem Angliæ poft mortem D. quondam uxoris ſug, ma- 
ris prædicti B. cujus heres ipſe eff, et quod poſt dimiſſio- 
em per ipſum C. prafato A. inde factam in fardo ad præ- 
atum B. reverti debeat per formam flatuti in _ * cafe 
broviſt, &c? 
THrvs Fa of writs of entry; the faſhionable rembdies/i in 
hoſe days, in molt caſes of ouſter of freehold. To theſe 
ay be ſubjoined, as nearly allied both to the writ of entry 
and writ of right, a writ in uſe for recovery of a freehold, 
alled quad ei deforceat, which was given by ſtat. Weſtm. 2. 
2k. to tenants in tail, in frank-marriage, dower, courteſy, 
or for term of life, when they had loſt by default. This 
rit came in lieu, and may be conſidered in the nature 
of a writ of right. It could be brought only by the very 
zerſon who loſt the land. 
THe grand remedies for perſons claiming under entails, 
ere the writs of formedon in deſcendre, remainder and 
reverter. The forms of theſe writs have been already 
ewn®; and nothing remains to add, but ſome few obſer- 


yers of this reign. | 

In all caſes of a gift of lands, tenements, or a rent in 
rank-marriage, or to a man and woman and the heirs of 
heir bodies engendered, or to a man and the heirs of his 
body; if, after the death of ſuch man or woman, leaving 
iſſue, a ſtranger abated; or if an alienation was made, 


e. Neovery by default, after default; then after the death of 
of the donee, the iſſue might have his writ of formedon 7 in 
as 3 to recover the land. 


ations on their diſtinct . as laid down by me law 
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Writs of for- 
medon. 


with fine or without; or if there was a diſſeiſin, or re- 


4 3 | EY 
0. N. B. 137. b. | | Vid. ant. vol. n. 166. 320. 
K Vid. ant. vol. II. 193. 321. ES 
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Tur iſſue could recover on the poſſeſſion of his anceſtor 
by no writ but this. But of his own peſlefſion he might, 


if ouſted, have an aſſiſe of novel diſſeiſin, or writ of entry, as 
the caſe might be; ſo that this was now conſidered as a writ * 


of right for the heir in tail. It was now taken for ſettled law, 
as has been before obſerved , that in this writ it was a good 


bar to plead the feoffment of the anceſtor with warranty, 
with an averment that the iſſue had aſſets by deſcent in 


fee-ſimple. If a tenant in tail in poſſeſſion entered into 


religion, his iſſue might have this writ, alledging, guid 
pater ſuus habitum religionis aſſumpſit, &c. But if the fa- 
ther made a feoffment before he took the habit of religion, 


the iſſue could not have this writ till his father was dead. 
In this writ, the taking of the profits was to be laid only 
in the perſon of the firſt donee, and the demandant was to 
make himſelf heir in tail to the perſon laſt ſeiſed. In this 
writ, and that in reverter, the demandant need not ſhew 


a a deed; but in that in remainder, he muſt ſhew a deed o. 


THe writ of formedon in remainder lay for the remainder- 


p man, whether the remainder was in fee, in tail, or only 
for life, againſt any one who entered after the death of the 


perſon ſeiſed of the preceding eſtate, if he was ſeiſed only 
for life, or if he was ſeiſed in fee-tail, and died without 
iſſue. If the tenant in tail in remainder was once ſeiſed 
and died, his iſſue could have no writ but a  formedon in 
deſcendre; but if he had never been ſeiſed, he could have 
no writ but a formedon in remainder. This writ, as was 
before ſaid, could not be maintained without a ſpecialty to 
prove the limitation in remainder. If there was a tenant 
for life, with remainder over, and the tenant for life was 


impleaded, and vouched the leſſor, and recovered in va- 


lue ; the remainder-man, after the death of the tenant for 


life, might demand ſuch land recovered in value in a for- 


* Vid. ant. vol. IL 321, Vid. ant. 11, „0. N. B. 143. 
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becauſe the tenant for life recovered by virtue of the ſame 


entail on which the remainder was limited. But it was 


Wotherwilſe of a reverſion that was granted over, becauſe the 


recovery was founded on another deed than that by which 
the reverſion was granted ; and therefore ſuch recovery in 


value would go to the leſſor: yet if the tenant for life 


had vouched the grantee of the reverſion, and he had 
vouched over the leſſor, the recompence would go to 
the grantee, and not to the leſſor. If a tenant in tail with 


remainder over aliened with warranty, and died without 


iflue, ſo as that the remainder-man was his heir, this war- 
ranty would be a bar without aſſets; becauſe it was out of 
the proviſion of the ſtatute, and at common law every 
warranty was a bar. The remainder-man, in like man- 
ner, might be barred by the deed of an anceſtor who was 
no party to the entail. 


NoTwITHSTANDING the demandant could not re- 


quire an anſwer of the tenant, unleſs he had a deed, yet 
the tenant could take no iſſue on the remainder, but he 
was to anſwer to the gift. Where this writ was brought 
after the death of tenant for life, for a fee-ſimple, or fee- 
tail, the demandant was to alledge eſplees in the perſon of 
the donor, as in caſe of a fee-ſimple, and in the perſon of 


the | tenant for life, as in a freehold. But if he claimed 


as tenant for life, he was to lay eſplees only in the 
perſon who made the deed?, 

THe writ of formedon in reverter lay for the reverſioner, 
or his heir, after the death of a tenant in tail, and never 
after the death of a tenant for life, or any other term. In 
this writ, the eſplees were to be laid both in the n. of 
the donor and donee 1. 

THE writ of dower unde adit . the writ of right of 


dower, and admeaſurement of dower, ſeem to be in their 


O. N. B. 147. b. 4 Ibid, 149. b. 


form, 
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* Vid. ant. vol. I. 378. 38 z, 384. 


ſhewnr. The writ of right of dower was to be directed 


to the heir, or, if he was in ward, to his guardian; but if the 


heir had no court, then to the chief lord; and it was re- 
moveable the ſame as a writ of right patent, as will be more 
fully ſhewn hereafter. The writ of right of advowſon 


and the aſſiſe of darrein preſentment were much in the ſame 


condition as in Bracton's time *. But the old writ of guare 
non permittit was now called guare impedit; and the quare 
zmpedit, as it was uſed in Bracton's time, together with 


the appellation of guare non permittit, as a diſtinct writ, 


had long become obſolete *. The other auxiliary writs in 
theſe clerical remedies, as uſed in the time of Bracton, were 
ftill in forceu. A writ had been framed ſince his time, 
called guare mcumbravit ; and lay againſt the biſhop for 
filling the church, while a ſuit was depending for the pre- 
ſentation. This writ was formed upon the model of the 
prohibitory writ mentioned by Bracton under the name of 
ne incumbraret. The proceſs in this new writ was ſum- 


mons, attachment, and diſtreſs :. Another auxiliary writ 
had been contrived, and called, de vi laicd removendd this 


was recurred to, when a ſuit was depending between two 
perſons for a church, and one of them came with force, as 


vas ſometimes. done, and took poſſeflion. This writ di- 
rected the ſheriff to remove ſuch force, and, if he was re- 


ſiſted, to take the poſſe comitatis, and attach the offenders, 


ſo as to have their bodies coram nobis to anſwer for their 
_ offence. This writ was never granted without a certificate 


from the biſhop, teſtifying ſuch reſiſtance e. 
THE writ of Juris utrùm, which had been gradually 


opened by ſeveral ſtatutes, was ſtill further enlarged by the 
conſtruction of thoſe ſtatutes. The " Tha of this 


| Vid 


» Vid. ant. vol. I. 357. 
* Vid. ant. vol. I. 384, 354 © «1. B 34. 
Vid. ant. vol. I, 355. and vol. 0. N. B. 37s 
It. 295 1 | 


| king, 
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ing, ſt. 1. ch. 17 . which allowed this * amongſt other 
perſons, to guardians or wardens of chapels, was held to 
xtend to wardens of hoſpitals; ſuch a variation being juſ- 
ified (it was ſaid) by the ſtatute of Weſtminſter , as being 
n conſimili caſt. Thoſe who had a convent, or foundation 
ith a common ſeal, could not maintain this writ, but ſuch 


derſons were obliged to reſort to the writ of entry /ine aſ- 


enſu capituli, &c*, The proceſs in this writ was ſum- 
ons, and reſummons, as in a writ of mortaunceſtor. 


W now come to conſider the nature of writs of right, 


is explained in the writings of this period. A writ of right 


as faid to be either patent or cloſe. A writ of right cloſe 


as directed to the ſheriff; a writ of right patent was di- 
ected to the lord of whom the land in queſtion was 
olden; commanding him to do right and juſtice between 
he parties. . This writ might be removed out of the lord's 


ourt into the county by ?/t, and out of the county to the 


ommon bench by pore, if the demandant fo pleaſed ; for 
hich reaſon the writ contained the clauſe of et niſi fe- 
eris, vicecomes, &c. faciat, &c.: for the writ being 
l along in the cuſtody of the demandant, he might re- 


ove the plea without ſtating the cauſe in the pore; tho?, 


f the pore was at the ſuit of the tenant, it muſt contain 
e cauſe of removal. The plea might alſo be removed 
der ſaltum out of the lord's court to the common pleas, by 
ecordari with cauſe, at the ſuit of the tenantb. How far 
his correſponds with the account before given of writs of 
ight in the lord's court in the time of Glanville and 
Bracton, may be ſeen on comparing them ©. The word- 
ng of the writ now in uſe agreed e with per. in 
lanville. DE 

WZ find a well: of cgha; intitled, Dui dominus re- 
i/it curiam ſuam domino regi, which has not been before 


z Vid. ant. vol. II. 436. O. N. B. 2. 
* Viz. ch. 24. Vide ant. vol. II. Vid. ant, vol. I. > hn 399, Ke 
O2. 402 a, 
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mentioned by that name, tho' it was the kind of writ which 


might have been reſorted to in Glanville's time, when a 


court was proved de redo defeciſſe*. This writ of right, 
quia dominus remiſit curiam, lay where lands or tenement, 
holden of ſome inferior lord, were demanded in a writ of 
right, and the lord held no court : in ſuch caſe he, at the 


requeſt of either of the parties to the writ, would tranſmit 
the writ to the king's court, remitting his court, for that 


time, to the king's court®, with a ſaving of his ſeignory on 


any future occaſion ; upon which there iſſued this writ, 
 Duia dominus, &c. returnable before the juſtices of the 


common pleas: this writ was always cloſe. This writ 
agreed with the common form of a writ of right, only 
there was added after te/?c meipſo, &c. a clauſe ſignifying 


the reaſon of iſſuing the writ, quia capitalis dominus fed 


illius inde remifit nobis curiam ſuam, &c. The procek 
in this was ſummons, grand cape and petit cape, the ſame 


as in other writs of right!. 


Turkk was a writ of right in London, directed to the 
mayor and ſheriff of the city, which was patent, and not 
cloſe; for though the cauſe of the diſtinction was, that the 


latter writs were directed to the ſheriff, and the former not, 


yet this, being directed to the mayor as well as the ſheriff 
was patent. This writ alſo did not contain the clauſe ni 
feceritis, vicecomes faciat, Sc. and therefore it could not 
be removed like the others. It was, however, removable in 


ſome particular caſes. Thus, where a foreigner happened 
to be vouched, the mayor and ſheriffs were to adjourn toi 


certain day before the juſtices of the bench, and ſend the 


record, which, when the warranty was determined, wa 


to be returned by a judicial writ, commanding, the 255 


4 Vid, ant. vol. I. 1 71, 172. am | poners in curiam fi. Va 
© Where a lord adjourned a diffi- ant. vol. I. 153. | 

cult matter into the ſuperior court, it * O,N.B. 18. 

was termed by Glanyille, curiam ſu- 
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i ſheriffs to proceed, the juſtices having no further au- CHAP. xv. 
Woritys. This courſe correſponded with that which 
J as directed in the like caſe of foreign voucher in Brac- 
Wn's timed. 
Tas writ of right de rationabili parte is ak hinted at 
Bracton i, and not mentioned by Glanville. This writ 
between privies in blood, as between brothers and 
Wers, between nephews and nieces, and never between 
angers. It lay even though the anceſtor had made a 
aſe for the life of the leſſee, and fo died not ſeiſed of the 
xchold, leaving coheirs; in which caſe, ſhould any of 
e coheirs intrude after the death of the leſſec, the others 
ight have this writ. This writ did not lie between rela- 
dns paſt the third degree; it lay between brothers and 
ers, where one claimed by charter, and the others by 
ſcent; for it was principally contrived for trying the pri- 
ty of blood. It was a writ of right patent, directed to 
e lord of whom the land was holden, with proceſs of 
mmons, and grand and petit cape ; but it did not admit 
e duel, or grand aſſiſe. The words of this writ were, 
enum rectum teneas, &c. de uno meſſuagio, &c, quad 
amat eſſe RATIONABILEM PARTEM ſuam, gue tum con- 
ngit de libero tenemento, quod fuit N. Patris ſui, Ee. uad 
deforceat, &c k. 


THe writ of right ſecundum conſuetudinem manerii, was 
writ cloſe. This was confined to the court of antient 
emeſne. We are told, that every writ ſued upon the 
ſtom of a manor was called a writ of right cloſe *, which 
ems an exception to the above diſtinction between writs 
tent and cloſe. In the form of it, it agreed exactly with 
e writ of right patent, having the additional words above 
zentioned, Præcipimus, &c. quod fine dilatione, et ſecun- 
um conſuetudinem manerii naſtri, &c. plenum rectum, &c, 


— mmnmnnd } 
EDW. III. 


5 O. N. B. 4. | * O. N. B. 10. ; 
d Vid. ant. vol. I, 401. * Vid. ant. vol. I. 38 3. 
Vid. ant. vol. I, 426. 


and 
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CHAP. xv. but this writ could not be removed by the demandant ini 
88 the county, and common pleas, like the other. Yet, if he 
| cComplained that right was not done, he might have a wii 
out of the chancery to the ſheriff, commanding him to goii 

perſon with four knights of the county, to ſee that right H 

done l. The writ of right of præcipe in capite, whid 

was for the king's own tenants, was a writ cloſe, an 

agreed in its practice with the e ſo fully relate ( 

before an. | 

Other real Bes1Des the above, there were "WELL" 3 whid 
OH were conſidered as writs of right, merely becauſe they wen 
taken by reaſon of a ſeignory. In ſome of theſe the gran 

aſſiſe and duel lay; in ſome they did not, but the iſſue was i 

be tried by a common jury ; according as the demandan 

counted of his own ſeiſin, or of that of an anceſtor. 
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TnkEsk we ſhall now enumerate, as they occur among 
ſeveral other writs for the recovery of land and other heritf 
able rights, without PINE to 1 them in any par. 
ticular order. ö 
Tux writ de rationabilibus diviſis, mentioned b 
_ Glanville ®, for ſettling boundaries was {till in uſe : the 
proceſs in it was ſummons, grand and petit cape . Then 
Vas another writ that was applicable to the ſame occaſion 
and exiſted in Bracton's time v, called de perambulation 
faciendd, in which there was no proceſs; but the ſheri 
was to go to the place where the incroachment had beealf 
made; and there, in the preſence of the parties and chic 
men dwelling in the neighbourhood, he was to make per- 


| P 

ambulation, and mark the boundaries of ſeignories, »Mil/ 
they had been in former times. This was an amicab . 
3 and the writ was always obtained by agree · ir 
| „ 5 | fc 
1 0. N. B. Tx; 2 Vid. e Rſe | 
0. N. B. 12. b. Vid, ant. . „ O. N. B. 85. b. P 


1. 399. F ? Vid, ant. vol. I. 


ment 


ENGLISH LAW. 


Into in the chancery, and there inrolled, before the writ 
WH - ould be granted d. 
W Tart was a writ contrived for perſons living in towns 


x. gravi guereld, of which there is no mention before this 
cher entered thereon, the deviſee or his heir might have 


he mayor, or other principal officer of the town, to ſhew 
Fauſe, at a certain day, wherefore execution ſhould not be 
done purſuant to the will; and if no cauſe was ſhewn, the 


$ Lon glanced at by Bracton *, without any diſcourſe upon 
This was nearly allied to the writ de rationabili parte; 
St es between privies in blood, as that did, and the word- 
11 Wing of both is the ſame: the difference between them 


ar- conſiſted in this ; that the writ de rationabili parte was a 


vrit of right, and lay though the anceſtor” did not die 
ſeiſed; the preſent was a poſſeſſory remedy, and could not 
be ſupported unleſs the anceſtor had died ſeiſed of the land 
rn queſtion. A nuper obiit was to be brought by all thoſe 
hat were deforced, and not by one only: though ſome 
au might not chuſe to ſue, yet all were to be named; and he 
rit ho ſued might have a /ummoneas ad ſequendum ſimul, If 
een they did not comply after this, the perſon ſuing might have 
Judgment and execution for his own portion ſingly. The 


to be brought againſt ſtrangers, they differed in that re- 
ſpect from theſe two family.writs (if they may be ſo called); 


privies in blood. 
10. N. B. 83. 0. N. B, 279. # Vid, ant. vol. I. 433. 


here by cuſtom lands were deviſable: this was the writ 


eign. If ſuch lands were deviſed, and the heir or any 


Whis writ againſt the intrudor, who was ſummoned before 


deviſee was put into poſſeſſion *. The writ of nuper obiit 


proceſs in this writ was ſummons, grand and petit cape. 
As the writs of mortaunce/tor, ael and coſinage, were always + 


for a nuper objit and de rationabili ry always lay between. 
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ent of the parties; which agreement was to be entered CHAP. XV. 
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EDW, III 
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CHAP. XV. 


EDW, IIL. 


| ſociety, and not againſt the tenant of the land. 


permittat, The form of this writ was, Pracipe, Oc. 


biennium de fœdi firmd, given by ſtatute in the reign of 


ed another writ of this kind, called ceſſavit de cantarii 


like. If this was intermitted for two years, and there was 


other ſtatute , was that contra formam collationis; which 


HISTORY OF THE 


Tas writs of civil per biennium, and of ot fer 


Edward I *. were {till in uſe. The former of theſe was 
the more general and more common. There now appear- 


per biennium. This was, when lands were given to a 
church, for ſome religious ſervice ; as to pray for the do- 
nor's ſoul, to give alms, to perform divine ſervice, or the 


no diftreſs on the ground, the donor's heir might have this 
writ againſt the terre-tenant. This, like the two former 
writs, made general mention of the ſtatute ; que ad pre- 
fatum R. reverti debet per formam flatuti de communi con- 
cilio regni proviſi; and like the writs of entry before-men- 
tioned, they might be in the per, per et cui, and poſt, 
Similar to the laſt of theſe writs, but grounded upon an- 


was, where an alienation was made by an abbot, or other 
religious perſon, of lands left in pure alms, for divine pur- 
poſes: this writ lay againſt the ſovereign of the religious 


Tu remedies for the recovery of common deſerve: 
particular attention. The principal of theſe was the Pu 


quod juſtè, &c. permittat B. habere communiam paſtur he 
in N. de qua C. pater prædicti B. cujus hæres ipſe eft, ful 


ſeiſitus ut de fœdo tanquam pertinente ad liberum tenemen nc 


If neither of thoſe events had W the remedy was by 
aſſiſe of common. | 


tum ſuum in eddem villa die quo obiit, ut dicit, &c. Thi ig 
was the remedy where a man was diſſeiſed of common I 


paſture, and the diſſeiſor aliened and died, or died and bi 
heir entered; and it lay either for the diſſeiſee or his heil. 


- 


Vid. ant. vol. 55 "TTY 
O. N. B. 140. 


ENGLISH LAW. ER 57 


3 
— — — — 


Ir may be remarked here, that there was in the time of CHAP. XV. = 
WG lanville and Bracton * a writ, quod permitiat habere rati- 1 
cable eftoverium, either in boſco, or in turbarid; but in the | 
ace of that writ, the reſort after ſtat. Weſtm. 2. ch. 25. 

as to the aſſiſe of novel diſſeiſin T. That act ordains, that 

any one was diſſeiſed of his turbary, piſcary, or the like, | 
pertaining to a freehold, he ſhould have an aſſiſe of novel | 
fleiſin. The writ of guid permittat had been extended ] 
y ſtat. Weſtm. 2. ch. 24*, which enacted, that where a 

arſon was diſſeiſed of common of paſture, he ſhould du- 

ng the life of the diſſeiſor have an aſſiſe, and his ſucceſſor 

hould have a quid permittat, either againſt the diſſeiſor, or _ 

is heir. Where ſeveral perſons had common by ſpecial Z 
ed, or covenant, and the lord built a mill, or otherwiſe 

jured the common, the commoners could not have an 

Wiſe, but could only proceed on their covenant, or ſpecial- 

y, as appears by ſtat. Weſtm. 2. ch. 46 *, 

Tat writ of gudd permittat might be in the debet and 

et, or in the debet without the ſolet, according to the na- 

re of the demandant's claim. Thus, if the diſſeiſor died and 

is heir entered, the writ ſhould mention the diſſeiſin: 

after the death of the diſſeiſor and his heir, a ſtranger 

ntered, the writ would make mention of the debet et ſolet, 

o try the right. If the demand was in right of the de- 

nandant's anceſtor, who was ſeiſed in fee the day he died, 

he writ was not to make mention of the diſſeiſin of the 

nceſtor, but was in the nature of a mortaunceſtor; if the 

nceſtor was diſſeiſed, then the writ was to mention his 

liſſeiſin. When the writ was in the debet, without the 

let, the demandant was invariably to count of the ſeiſin of 

is anceſtor, and in this the battel and great aſſiſe would lie. 

his writ, like that of treſpaſs, had the proceſs 'of attach- 


rent * diſtreſs, ak not grand and petit cape. 
* Vid, ant. vol. . Sa” 344. =... "V3 mts vol, IT 202. 
Vid. ant. vol. IL, 204. * Vid, ant. vol. II. 209. 
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_ CHAP. xv. 


EDW. III. 


But if the tenant ſurcharged the paſture, the lord's remej 


had no other remedy, and ſome doubted even of this re 


certum numerum averiorum might be pleaded either in th 
bench, in the county, or in the iter“. 


exigit communiam paſture in terra ipſius A. &c. ſicut idem] 


vitia ei fecit, quare communiam in terrd A. habere debet, i 


made default, there iſſued the grand diſtreſs, and not a peti 
cape d. This writ was to be determined by the batted, bk: 


HISTORY OF THE 


IF a perſon having a freehold was ouſted of his comma 
of paſture by his lord, or if the lord approved contrary t 
the ſtat. Mert. ch. 4. and ſtat. Weſtm. 2. ch. 46. ſo tha 
the tenant had not ſufficient paſture, he might have an aſſſ 
of novel diſſeiſin; and if the paſture was ſurcharged by a free 
holder, his remedy was by writ of admeaſurement of paſtur 


was not by admeaſurement, but by aſſiſe of freehold. Hz 


medy. A writ of quod permittat, in the nature of a mort 
aunceſtor, could never be pleaded in the county : that a 


WHERE a perſon had common of paſture time out « 
mind in the ſeveral land of another, the perſon who had th 
ſeveral land might bring a writ of quo jure (a writ men 
tioned by Bracton as applicable to this purpoſe), and fort 
the commoner to ſhew by what title he claimed his com 
mon. It was in this form: Si A. fecerit te ſecurum, & 
tunc ſummone, &c. B. quid fit, &c. oftenſurus QUO jun 


nullam habet communiam in terra ipſius A. nec idem B. ſet 


dicit, Sc. A lord who meant to queſtion his tenant 
claim of common could not ouſt him at once, becauſe h 
would then be liable to an aſſiſe of novel diſſeiſin; his re 
medy therefore was by this writ, which was given in of 
der to try the right. The proceſs was ſummons, attach 
ment, and diſtreſs; and if the party had pleaded and ther 


great aſſiſe, as other writs of right“. 
Tux writ of admeaſurement of paſture might be . 
by a commoner who had common appendant to his free 


2 0. N. B. 68. | Vid. ant. vol. II. 202, 
2 Vid, aut. vol. I. 343. O. N. B. 70. b. | 
Vid. ſtat. Weſtm. 2, ch. 1 | bo 
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Wd, and complained that another commoner had ſur- CHAP. xv. 
no arged the common: the conſequence of this writ was, 
Wt as all the commoners were admeaſured, the proceſs was 
Wt which had been ordained by ſtat, Weſtm. 2. ch. 7 *. 
Inmons, attachment, and diſtreſs peremptory, with pro- 
re mation made in two counties; and if the party did not 
pear to the proclamation, the admeaſurement was made 
default b. | 


WHEN admeaſurement had been made under a writ di- 
cted to the ſheriff, as juſt mentioned, and the perſon 
ho ſurcharged was again guilty of ſurcharge, then the 
rty grieved might have a writ called de ſecundd ſuperone- 
tione paſture. This writ was ſometimes original, and 
metimes judicial. The practice on this writ ſeemed to 
ſt wholly on the ſtat. Weſtm. 2. ch. 8<. 
AFTER the regulations that had been made in the time 
mY es I. about waſte, the remedies in ſuch caſes ſtood 
* There was a writ of waſte, grounded on Weſtm. . 
P 4. This writ was for the 8 againſt tenants 
r life, in dower, by the courteſy, guardians in chivalry, 
tenants for years e: it had the proceſs of ſummons, at- 
chment, and diſtreſs, and on default, the proceeding 
rected by that act . Next to this was the writ of re- 
ment, given by the ſtatute of Gloceſter, ch. 13. 5 which 
as a ſort of prohibition to ſtop waſte, while a præcipe 
d redlat, Ec. was depending for the lands. This writ, 
 term-time, was judicial, iſſuing out of the roll of the 
incipal cauſe; if it was not term- time, it iſſued out of 
ancery. The proceſs was attachment and diſtreſs; and, 
r default of diſtreſs, proceſs of outlawry d. x 
THe writ in uſe for recovery of ſeryices, where the per- 
n or his anceſtor had not been ſeiſed within the limitation 


= 


4 Vid. ant. . vol. II. 197. | « Vid. ant, vol. IL 148. 

0. N. B. yr. b. O. N. B. 47. | 

» Vid. ant. vol. II. 198. 0. N. B. Vd. ant. vol. II. r52, 
hs n O. N. B. 43. 
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Z vid. ant. vol. II. 180. 
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ED W. ; III. 


HISTORY OF THE 


CHAP, XV. of an 1 was that de conſuetudinibus et fervitiis, being 
a writ of right, in which might be had the duel and th 


great aſſiſe b. Where a perſon was diſtrained for more fer. 


vices than he was bound to by his original infeoffment, he 


might have the writ contra formam feoffamenti, given by 
the ſtat. of Marlb. ch. 91. The other writ in caſes 0 


ſervices was the writ of meſue, with the proceedings { 
fully ſtated in the reign of Edward I.* Next follow the 


quid juris clamat, the per que ſervitia, and quem redaitun 


reddit : each of theſe writs was to obtain an attornment 9 
the tenant , after a grant of the reverſion by fine, Thek 
were judicial, and iſſued out of the record of th 
fine. The proceſs was ſummons and diſtringas. The 
writ of right ſur diſclaimer was known in Bracton's time, 


but not by that or any particular name to diſtinguiſh it from 
others”. This writ lay, when the lord had avowed, an 
the tenant diſclaimed to hold of him; upon which, then 


being an end of the ſuit in replevin, the lord was driven t 
this writ, and, if he made out his title, recovered the 
land. This was where the ſuit had been in the common. 
pleas ; for if it was in the county, or court baron, when 
the proceeding was not of record, the lord would be in 
mercy, as in Bracton's time », There were other actions 
beſides replevin, for recovery of ſervices, where the tenant 


might diſclaim; one of which was a ce//avit : in all ſuck 


actions the lord muſt reſort to this ſpecial writ of right, 
Tux old writs of ward were {till the uſual remedies in 


fuch caſes ; ; namely, the writ de communi cuſtodid, raviſe 


ment of ward, and ejettment of ward. All theſe have been 
ſufficietitly diſcourſed of already o. But there now appeared 


a new writ, called ez:ru/ion de garde, which lay. where 
the infant within age entered into the wu ANY ben the 


1 0. N. B. 86. 8 = Vid. ant, vol. II. 47. 
e el TE 6g. 3 * O. N. B. 162. 


? Vid. ant. vol. IL 208. 


| : lord 


* Vid. ant. vol. II. 198. 
10. N. B. 168. 172. 
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ENGLISH LAW, 


TR out b. The writs for the value of a marriage, and for 
rfeiture of marriage, made up the remainder of the reme- 
es contrived for guardians. The writ of e/cheat was {till 
e remedy for lords claiming under that title 4. 


e former, were theſe : Firſt, the writ of monſtraverunt, 
hich was for tenants in ancient demeſne, when they were 
ſtrained for other ſervices and cuſtoms than they perform- 
d in the time of William the Conqueror”. The writ of 
e injuſtè vexes, which was for common tenants when they 
rere diſtrained by their lords to do more ſervices and cuſ- 
oms than they were wont to.do. We find this writ in the 
ime of Glanville *; it was conſidered as a' writ of right pa- 


or grand aſſiſe: the proceſs in this and the mon/iraverunt 
as one prohibition, one attachment, and then a diſtreſs t. 
e find alſo the writ of ſecta ad molendinum , the writ de 
rontributione faciendd *, x_ and that de partitione Faciendd, 
for parceners who claimed land? ; that de warrantid char 
E, and the writ of diem clauſit extremum, which had no 
ak but was a writ of office a. When a perſon had 
been found heir to the deceaſed by the laſt of theſe writs, he 
might, when he game of age, have the writ de ætate pro- 


a perſon who had a grant to take eſtovers every year out of 
another's wood; it was conſidered as in the nature of a 
writ of waſte ; and ſeems to have come into the place of 
an old writ, called guid permittat habere rationabile eſtove-. 
rium, and me alluded to s; the proceſs was een 


ere 0. N. B. too. yy | o. N. B. 157. b. vid. ant. 
the * Vid, ant, vol. I. 395. Fol, J. 312. 
7 O. N. B. 16. b. CT. 2 O. N. B. 161. b. Vid, ant. 
5 Vid, ant. vol. I. 174. vol. I. 450. | 
O, N. B. 14. b. 2 O. N. B. 162. b. 
v Ibid, 67. | v Ibid. 163. b. | 
Void. ant. vol. I. 348, 174, 


* Ibid, 114. 


OTHER writs in uſe, but leſs frequently reſorted to than 


ent and anceſtral, and might be determined by the batte! 


35 
CHAP, XY, 


EDW, III. 


bands to prove that fact: this, like the former, being a writ 
s office, had no proceſs *. The writ of quo minus was for 


rr 


0 


HISTORY: OF THE 


CHAP. XV. and diſtreſs *, The writ of ad quod damnum, of which if 
DW. a, much was faid in the time of Edward I. © was ftill in uſe; 
as were likewiſe the writ of guo warranto* ; the writ 4: 
idemptitate nominis*, which has been mentioned befon 
: in this reign® ; that de libertate probanda, and that de nati. 
wo Habendo i. 1 | 55 e 
AMONG others was the old writ de moderatd miſericordii 
for a perſon who had been amerced in a county court, o 
court baron, with great rigour, without due regard to the 
degree of the offence*. The writ of decies tantùm wa 
given by ſtat. 34 Ed. III. c. 8.! and lay, where a jury hai 
taken money of one of the parties for their verdict: they 
were by this writ to pay ten times as much as they had re- 
ceived; and if they had nothing to pay, they were to be 
impriſoned for a year. This writ lay alſo againſt em- 
| braceors and procurors of ſuch inqueſts n. The writs in ec-Wiſ 
cleſiaſtical matters were prohibition, indicavit, and conſul- 
tation; and when a perſon was excommunicated, there layMiti 
a temporal proceſs againſt him by writ of excommunicat 
capiendo : when he was to be delivered, he might have the 
writ de excommunicato deliberando n. The two nn of} 
at iſceit and conſpiracy were {till in uſe *. q 
WE have hitherto been ſpeaking of origins) writs | for 
. | the commencement of judicial proceedings; the following 
. | 3 were the writs relating to judgments, and execution there. 
| | of. The writ de executione judicii lay, where the ſheriff 
or bailiff prolonged the execution of the judgment in fa-Wl. 
vour of the tenant. The writ de falſo judicia was, where 0 
falſe judgment was given in the county, hundred, or court 
baron. This writ was to bring the record before the juſ- 
tices in bank, or in * which e en with t the n 
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0. K. B. 15. b. vol. 1 | 
© Vid. ant. vol. II. 230. | * Ibid. 53. vid. ant. vol. I. 20 
f O. N. B. 160. - 1 Vid, ant. vol. II. 446, 447. 
| 5 Ibid. 166. | = 0. N. B. 131. b., Fa, 
£5 5 re n Ibid. 33. 35, 36, 37. 39. 
0. N. B. 47. Vid. ant. * Ibid, 56. 633. 


„„ | account 


«a 
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ch ſo 


uſe ; 
it 4 
fore 


count given of this writ in Glanville's time v. The writ CHAP. XV. 
error was for the ſtmilar purpoſe of correcting falſe Judg- 
Pents. Where falſe judgment was given in the common 
leas, this writ was returnable in the king's bench: if 
lſe judgment was given in the king's bench, ſuch judg- 
ent was to be reverſed in parliament, or by the king's 
reat council upon petition 2. The writ de errore corrigen- 
b Was a writ of error directed to the juſtices before whom 
e judgment was paſſed, commanding them to correct the 
rror therein; and is what has been ſince called, error co- 


— 
EDW. III. 


"att. 


rai 
or 


the 


was 
had wobis, Sc. The writ of audita quereld, like the 


ormer, was to take off the effect of a judgment; but this 
vas to be upon the allegation of ſome fact that had taken 
lace ſince, and intitled the party to avoid the judgment. 
t was commonly uſed, where, after a ſtatute-merchant, a 
ompromiſe or releaſe of the debt had been made; then if 
execution was ſued, this writ might be had returnable in 
he common pleas . The writs of ded:mus poteſtatem for 
aking an attorney, and for levying a fine, have been men- 
ioned before*. The writ of quale jus was deviſed after 
he ſtat. Weſtm. 2. c. 32. ta enforce the proviſions of that 
act, It was a judicial writ, which an abbot or other reli- 
rious perſon, after recovery of land by default, was, before 
execution, to ſue to the eſcheator, to enquire whether he 
really had a title to the land, or it was loſt by colluſion”, 
PERHAPS the reader will be better ſatisfied with this 
onciſe enumeration of real writs, than if they had been 
treated fully and at length ; but thoſe which remain deſerve 
2 more particular attention, and will therefore be reſerved 
for more deliberate conſideration 1 in the following chapter. 


ry 
Vid. ant. vol. I. 153. 60. N. B. 23114 Vid. ant. vol. 
10. N. B. 18, 19 20. : II. 304. 
7 Ibid. 61. „ vid. ant. vol. II. 
? Ibid, 74. ae | 55. 
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Action of debt. 


had been ſtrengthened by a ſtatute of this king, it became 


CHAP, XVI. 


three capias's, and an exigent proclai med in hve counties, 
and then to D OUOAWTY 


HISTORY OF THE 


c H A RE. NV 
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Aion of Debt—of Detinue—of Accompt—of Treſpaj 
| —Of Actions on the Caſe—-Proceedings by Bill, & c.— 
Of Pleading—The Secta, and Lato-Mager Trial hy 

Proofs, and other Trials—Trial per Pais—Of the Ve. 
nue—Of Proceſs —T he Crime of Treaſon— Homlcide— 
 Larceny—Burglary — Appeals — Indittments—Of Ps 
nance Trial by Battel and Jun —8 anctuary and ler, 
gy—Of Forfeiture—The King and Government —- Tie 
Nova Statuta---Reports---Old Tenures- Natura Bro, 
vium---Nove Narrgtiones--:M'ſcellanegus Facts, 


AVING diſmiſſed the numerous real actions that 
were now in uſe, we come to perſonal actions: theſe 
conſtitute a ſubject of inquiry that has ſurvived the change: 
1 which the former have long yielded and a conſiderable 


ortion of what we ſhall ſay upon them, makes a part of 
the law of the preſent time. The perſonal actions now in 


practice were the action of debt, of detinue, annuity, 
accompt, replevin, treſpaſs, and treſpaſs upon the caſe, 
Of theſe we ſhall ſpeak in their order, ls with the 
action of debt. 

Tk action of debt was the common remedy i in 1 
contracts for the recovery of money; and ſince its proceſs 


more efficacious and uſeful. The proceſs now was ſum- 
mons, attachment, and diſtreſs ; and on default of diſtreſs, 


Tur 


e forms of ſome declarations in this action, which are fur-. 
Wiſhed by a book of precedents collected in this reign : 
Wme ſpecimens of theſe may not be unacceptable to the 
rious. The formal beginning of ſuch a declaration was 
We fame as the beginning of a petition to parliament, 
20 vVouz monſtre 1. R. &c, Being of a date previous to 


anſlation may ſerve as well for ſpecimens, as the original. 


bat B. who is there, unjuſtly d detains from him, and will 
at render him 10l. of money which he owes him; and there- 
bre unjuſtly, becauſe at ſuch a day, year and place, the ſaid 


be paid at ſuch a day, year, and place; at which day the 
aid A, went to the aforeſaid B. and requeſted him to pay him 


an bring GOOD SUIT, &c. 
THE declaration, or counting upon the writ of debt 
vas various, according to the ſpecial nature of the demand: 


he ſaid B. Tol. to be paid on ſuch a day, at which day he 

lid not pay it, &c. Upon a ſelling, thus: Was obligated 
the ſaid A. in 10. for a horſe, or for corn, namely, &c. 
dr for a bag of corn, &c. or for ten quarters of corn, whith 
be SOLD to him, to be paid on fuch a day, at which day, &c, 
and then go on as before. Again: And therefore wrong- 
ully, for that whereas the ſaid A. was bound to one Robert 
ox in 100. which the ſaid A. BAILED to the aforeſaid B. to 


Wbert he paid not; by reaſon of which the ſaid Robert the 
aforeſaid 101. againſt the ſaid A. on ſuch a day, and year, 
nd place, before ſuch juſtices did recover; by reaſon of which 


Vid. ant. vol. IL 257. > A tort, 5 
5 the 


at. 36 Ed. III. theſe declarations are in French: a literal | 
zo vous monſlre, &c. This ſheweth unto you, A. whe is here, 
p. granted himſelf to be bound to the aforeſaid A. in 1ol. 


e aforeſaid 101. and he would not pay it, nor yet will, à tort 
t à ſes damages of 100 /hill;ngs ; and if he denies it, he 


he following are the ſubſtance of different declarations. 
pon a lending, it might be thus: Therefore unjuſtly, be- 
auſe on ſuch a day, year, and place, the ſaid A. LENT to 


pay to the aforeſaid Robert, the ſaid Tol. to the aforeſaid 


59 
TAE writ of debt was the ſame in form, as in the reign CHAP. XVI. 
Edward I. * We have now an opportunity of ſeeing — 
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' CHAP. XVI: the ſaid A. hath often come to the aforeſaid B. and regugſii 
him to REBAIL the aforeſaid fol. but he has never been willing 
fo to de, nor yet will, A TORT, ET A DAMAGES, &c. Upon 
a bailment of money, thus: And therefore wrongfully, fu 
that whereas the ſaid A. by a writing obligatory was baun 


Zo one Robert in 10l. which the ſaid A. BAILED to the afore. 
ſaid B. to pay the aforeſaid Robert, ſo that he might be acguit 
of 1 the aforeſaid 101. the ſaid B. the ſaid Tol. to the afareſail 
Robert did not pay; by reaſon of which the ſaid Robert th 
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aforeſaid 1ol. ſuch a day, year, and place, before ſuch i uſtica 


A. came to the ſaid B. and requeſted him to acquit him of th 
ſaid 100. and he would not acquit him; by reaſon of awbic 
the ſaid Robert the aforeſaid rol. againſt the faid A. for a: 


Fault of acquittance of the ſaid B. did recover; by reaſu 


of which the ſaid A. requeſted that he would rebail to hin 


tze aforeſaid 101, &c. as above. Again, on a bailment o 


money: And therefore wrongfully, for that whereas th 
aid A. ſuch a day BAILED to the ſaid Abbot, and on 


Robert a monk there, 10l. to keep till he demanded it of them; 


by reaſon of © which the ſaid A. at fuch a day, year, an 


place, demanded the afareſaid 1ol. and they would not pa 


it, &c, For rent on a leaſe; And therefore wrongful, 
for that whereas the ſaid A. on ſuch a day, &c. LEASED il 
the aforeſaid B. one carve of land in C. for the term of te 


years, the term commencing ſuch a day, Sg. to pay 10l. pi 
annum during ſuch term; and the payment of the two fir 


years amounting to 20l. is arrear ; by reaſon af 1 which the ſaid 
A. has frequently come to the aforeſaid . B. and requeſted hin 
to pay the aforeſaid 291. which he has never been willing to dy 


nor yet will, &c. Againſt a pledge, or collateral ſecurity, thus: 
And therefore wrong fully, for that whereas the ſaid A. ſold i 


one Robert Fox ten quarters of corn for 1ol. to be paid u 


ſuch a day, &c. for which the ſaid B. became his pledge; « ; 


which day the Ki NT did not 294 any thing ; _ which 
|  reaje 


aàgainſt the ſaid A. demanded; pending which plea, the ſai \ 


ENGLISH LAW, 6 
% the ſaid A. often came to the ſaid B. and 8 CHAP. XV. 
In that he would pay him the ſaid fol. yet he would not 


p EDW, III. 
fo do, &c. Upon a conditional promiſe to pay: And 
1 berefore wrongfully, for that whereas the aforeſaid B. 


ented to make a feoffment to the ſaid A. of one carve of 
nd, &c. in C. on ſuch a day, &c. and if be did not, that 
! was bound to the aforeſaid A. in lol. at which day he 
id not infeaff} him; for which reaſon he requeſted him to 
Wy him the aforeſaid 10l. yet he has not been willing, &c. 
pon the ſtat. Weſt. 2. e. II. againſt a keeper of a pri- 
ne: And therefore wrongfully, for that whereas one 
obert Fox on ſuch a day, &c. tendered accompt to the ſaid 


+. before X. J. Z. auditors aſſigned by the ſaid A. to hear 
ll accompt of the ſaid Robert, of the time that he was 
vin f of the manor of R. &c. or thus: receivor of his 


oney arifeng from ten tunnels of wine of the ſaid A. fold by 

be ſaid Robert, for the profit of the ſaid A. at Oxford, and 

mained 101, in ar rear before the aforeſaid auditors ;, by 

aſon of which, by the teſtimony of the auditors aforeſaid, 

be aforeſaid Robert was committed to the priſon of B. 

cording to the form of the flatute of our lord the king 
this matter provided ; and there ſuch a day, year, and 

ace, &c. and by the aforeſaid B. then keeper of the pri- 
n aforeſaid was received, and in the ſaid priſon detamed 

om the aforeſaid day to ſuch a day, when the aforeſaid B, 

ithout the aſſent of the ſaid A. and without gree being made =. 

> the ſaid A. let the ſaid Robert go out of the aforeſaid pri- | 

n; by reaſon of which, according to the form of the afore= - 

uid flatute, an action hath accrued to the ſaid A. to demand 

e aforeſaid 101. of the aforeſaid B. and the ſaid A. hath 

ften come to the. ſaid B. and requeſted him to pay the afore- 

id lol. and he was not willing fo todo, Sc %. Theſe may 


© Vid, ant. vol. II, 179. Novæ Narr. fol. 37. b. to 39. b. 


be 


CHAP. xvl. be ſufficient ſpecimens of the form in which narrations upon 


EDW. III. 


in the laſt reign, that a deed made in a place not within 
the proceſs of the court could not be the ſubject of an ac- 
tion, as deeds made in Cheſter, Durham, Ireland, and 


that there was no ſuch place in Kent, the objection ſeems 
tainer of men to ſerve in France in the wars. It wa 


the kingdom in foreign parts, it ought to be tried befor 
the conſtable and marſhal (a new juriſdiction, of which no- 
thing was heard till this reign); but it was held that the 
action would well lie in a court of common law. It was at 
the ſame time held, that where a demand was grounded 
.on an obligation, the plaintiff could not go for leſs than 


' recovered in a real action; ſo that, ſhould the anceſtor 
die before execution, the heir might have execution of the 
land, 4 the executor of the — s, Where a 


HISTORY OF THE 


the writ (as they were then called) were conceived. 

Ir next follows, that we ſhould take notice of ſuch de. 
ciſions as tended to reduce this action nearer towards the 
form in which it appeared in latter times. We have ſeen, 


other places beyond ſea®. As to Cheſter and Durham, 
the difficulty was probably now removed by ſtat. ꝙ Ed. III, 


f. 1 6. 4. and in other caſes they ſeem to have hit upon 
an expedient to avoid this objection. But places out ef 


the realm cauſed the ſame difficulties as heretofore, and 
drove lawyers to the neceſſity of reſorting to expedients to 
remove them. Thus, where an obligation was made at 
Harfleet in Normandy, the plaintiff counted upon it as 
made at Harfleet in Kent; and though it was objeQed 


not to have been attended to. This bond concerned a re- 


argued, that this being for duties to be performed out of 


the whole *. unleſs ane was confeſſed for the 
remainder f, ed 
IT was held, that an aRion of debt would lie for 1 


© Vid. ant. vol. II, * . C Ed. ILL of 
* 48 Ed. III. 2 85 e 


ENGLISH LAW. 


in one of the declarations above ſtated), he might, at 
option, have either an action of debt, or accompt b. 


incipal debtor, and pay him at ſuch a time, it was held 
at an action of debt would not lie without a ſpecialty, 
r this was no diſcharge of the firſt debtor ; though it 
Would have been otherwiſe if the promiſe had been by 


brfeit his debts without ſpecialty, though he did thoſe upon 


zer, the defendant would be deprived of his law- wager by 


* ifferences were made between ſpecialties and common 
* ebts. Where two were bound ſeverally in an obligation, 


o ſeveral præcipes were brought, and they were held 
ood. Where a bond was accompanied with a condition, 
e defendant might aver the payment at the day without 
ſpecialty 3 for though he could, upon a ſingle bond, com- 
el the obligee to give an acquittance, he could not in 
aſe of a bond upon condition. But a plea.of payment 
Ner the day, though the acceptance of the obligee was 
lledged, would not prevent the plaintiff from recover- 
In debt for rent, if the leſſor's eſtate was determined by 
e entry of any one upon him, as of the diſſeiſee upon 
e diſſeiſor, the perſon who infeoffed upon condition, or 
e like, all this would be a good plea in bar of the action. 
f a man holding for years leaſed his whole term, he could 


1e 

| \ 42 BY, IT REY . vol. II. 21. 
144 Ed. III. 27. 8 1 46 Ed. III. 29. 
* 49 Ed. 28 5+ Vid. ant. m 45 Ed. III. 8. 


here a perſon came to a creditor and engaged to him, 
at, ſhould his debtor not pay him, he would become his 


edi, If a man committed a felony, it was held, he did not 
ecialty; for if the king brought an action for the for- 


e prerogative, which the law would not ſuffer :. Such 


ot diſtrain, becauſe he had no reverſion ; but he might 
ave an action of debt for the 1 rent n. If a leſſor entered, 


63 


AS given to a man to make a profit of it for the plaintiff CHAP. XVI, 
— | 
EDW. III. 
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CHAP. XVI. it would be a good plea to. diſcharge the rent ACCrvy 
ſince n. If a man leaſed for his own life, debt lay for h 
executors without a ſpecialty: in like manner, if 
. leaſe was for the life of the leſſee, it lay againſt the exe 
tors of the leſſee, without ſpecialty . A leaſe was mal 
to two by indenture, which one ſealed, but the other «i 
not; yet the other was held bound to pay the rent by i 
occupation, though he was not bound to the conditions 
the leaſe?. It was held, an action of debt would lie f 
; rent, notwithſtanding a right of re-entry was reſerved! 
but if the plaintiff entered, this might be pleaded in bar 
the action”. Where rent was reſerved in kind, the 
was brought in the detinet only, and not in the debet ; a 
though it was urged that this, being a rent, ſhould be & 
manded as a debt, it was anſwered, that the chance 
would never make a writ in the debet, except it was | 
money; the writ was accordingly adjudged to be good“ 
WERE an action was brought againſt a baron a 
feme for damages recovered againſt her dum ſola, the wi 
was debent et detinent : when it was ſtrongly contend 
that it ſhould be only in the detinent, it was decided to 
good. Again, where an action was brought by an abb. 
or prior on an obligation to his predeceſſor, it was la 
in the debet et detinet, though it would be different in ti 
caſe of executors*: yet where one executor ſold goods 
the teſtator, he might have his writ alone, and as for 
debt of his own . If a feme died, the baron was diſcharge 
from all her debts, and deprived alſo of all her creat” 
. | dum ſola*. Where money was paid for inſtructing a ch” 
EY in a certain trade within ſo YT years, and the . dagger 


n 45 Ed. 1 III. 4. | 3 * 50 Ed. III. 16. 4 
. 147 Ed. III. 23. 75 
ses... | u 38 Ed. III. 9. 21 
138 Ed. III. 22, 49 Ed. III. 55 | 

* 45 Ed. ILL, 4, 13 
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recover the money; and if the money had not been 
d, the inſtructor would not have been intitled to an 
ion . It was held, that where a man promiſed to give 
uch money to I. S. if he would take his daughter to 
fe, debt would lie ; but if the money had been promiſed 


rriage, it being then become an object of ſpiritual cog- 
ance 2. If an heir pleaded falſely, he was to be charged 
his own land; which he took by purchaſe, as well as in 
t he took by deſcent *, 


formed the conditions upon which it had been made; 
t accordingly the plaintiff reſtored it to him, and after- 
- took it with force and arms ; this was held a good 


er; the fame was allowed as a good plea in debt; though 
as not in treſpaſs; where —— but damages recovered 
Id be a bat ©, 

Ir may be proper here to mention the writ de plegiis 
uetandis, which was a common remedy for a ſurety 


which he was bound. This writ was in uſe in Glan- 


Was ſtill i in uſe f. 


* 


a Ul. 12. . | © Vid: ant. vol. I. 159. 


22 Aſſ. 50. | © 43 Ed, III. 11. 44 kd: III. 
21 Ed. III. 9. 2. 


43 Ed. III. 2 3. 3 F Vid. ant, vol. II. 256. 
„ #9, -© --- : 


marriage, it would not lie, on account of the word 


\ DEFENDANT pleaded to an obligation; that he had 


Again, in another action depending in the exche- 


inſt the Arincipal debtor, after having paid the debt 


e's time i; and, though word fot word the fame; it then 
for the cevditas againſt the ſurety; The preſent notion 
ſuretyſhip was, as has juſt been obſerved, that ſuch a 
lateral engagement {to pay, on default of the real debtor 
s not good without writing; and therefore the writ de 
giis acquietandis could not be maintained againſt the 
ginal debtor without weiting * : The writ of / recognaſ= ; 


ol, III. e | F - Tax 


65 


ore the time expired, it was held; debt would not lie CHAP. XVI. 
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CHAP. XVI, 
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Of detinue. 


Detinet 


will, &c. For reſtoring, after a divorce, | certain gol 


ſpects, there was a difference between the practice int 


chattels, nor againſt or for executors or adminiſtrate 


| year, and place, BAILED to the aforeſaid B. linen and woal 


HIS TORY OF THE 


Tun ation of kes, ſtill preſerved very ſtrongly 
original affinity with the former: the wording of this 


was the ſame as in the reign of Edward I5. Reſpect 


theſe two writs, when they were to be in the deber, ii 
when in the detinet, we find the following rule: In a wil 
for chattels, it was never to be alledged gue ei debet ; ii 
in a writ of debt, if brought by an executor, or by alli 
other againſt an executor, whether it was a debt or a cha 
tel, and in whatſoever court the writ was brought; 3 for 
was always required to be injuſtè detinet; In other n 


common-pleas and before the juſtices itinerant; for in t 
former it might be debet et detinet, if they were n 


for then it ſhould be detinet only: in the latter, if for de 
it was to be debet only, and for chattels detinet k. 

Tux following are ſome ſpecimens of declarations un 
a writ in the detinet. - Firſt, upon a bailment : Ceo w 


monſtre, &c. This ſheweth you A. that B. wrongful Di 
TAINS from him chattels to the value Uk 20/, and ther 


wrongfully, for that whereas the ſaid A. on a certain d 


cloth, to keep till he demanded it, the ſaid A. on ſuch a 
year, and place, requeſted the ſaid B. to return the aft 
ſaid chattels, yet he was not willing to return them, nor 


given in frank-marriage: Ceo vous monſire, Sc. 
ſbeweth you Ellen, who was the daughter of A. who is 
that N. Fox, who 1s there, wrongfully detains and will 
return to her chattels to the value of 1ol. and there 
wrongfully, for that whereas the ſaid A. on ſuch a day, qu 
and place, gave the aforeſaid N. chaftels to the value of 1 
namely, corn and grain, in frank-marriage with the /i 


© Vid. ant. vol. II. 26. 00. N. B. 3. eilen, 
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len, the ſaid N. after eſpouſals ſolemnly had between them, CHAP. XVI. 
me and procured one Alice to demand him, as her huſ- DNN 
nd, by precontract made between them; ; ſo that at the ſuit 

the ſaid Alice, and by the procurement of the ſaid N. a 

yorce was had between the aforeſaid N. and Ellen on fuch 

day, year, and Place, before the ordinary, &c. by reaſon of 

ich divorce an action hath accrued to her to demand 

+ aforeſaid chattels given with her in frank-marriage i in 

form aforeſaid ; by reaſon of which the ſaid Ellen hath - | 
en come to the ſaid N. and requefled him to return the | 
preſaid 223 get 1 has never been willing to return 
n, Cc k 

VERY little need be ſaid on this alin, as diſtinguiſhed 

m that of debt; they may perhaps be conſidered as iden- 
ally the ſame in all their properties; proceſs, circum- N | 
nces, and form, with the difference, that one was for | 
> recovery of a chattel, the other of money. Any one 

jo had a right to a chattel, though he had never been in 
eſſion thereof, might have this writ to recover it; as 

ere a deed was bailed to A. to deliver to B. B. was 

itled to detinue!. So an heir might have detinue for an 

r hom, though he never had had poſſeſſion thereof®. 
ere was another writ of detinue, which had been held X 
intainable without any poſſeſſion, but which, after ſome 
uſſion in the former reign * upon another point, was 

aſt held not to be warranted by law. This was an action 

2 widow againſt the executor, for her reaſonable part of 
huſband's goods. Theſe actions, notwithſtanding that 

iſion, continued to be brought, and were variouſly treat= 

by the courts. 

HE point upon which this queſtion reſted, ſeems to have — 
other authority i in the law books, than a . in Mag- ä | 
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| CHAP. XVI, na Charta n and a paſſage in Glanville®. That chapter 


EDW. III. 


buting the effects of deceaſed perſons ; but having ordaine 

curity to the fubject, that all the reſt ſhall belong to th | 
dead perſon, ſaving their reaſonable parts to the w 
- fome counties and other places, which required a man d 


ways to leave ſomething to his wite and children, and whi 


paſſage in Glanville, there ſeems in it an ambiguity, if not 


ron and feme, for her reaſonable part of her former hi 


HISTORY OF THE 


the Great Charter is not directly upon the ſubject of diftn 


a ſurer method of levying the king's debt, it adds, as a 


and children: a faving which ſeems ſufficiently neceſſan 
if it were only on account of the particular cuſtoms f 


would otherwiſe have been abrogated by the general ſcoz 
of the former proviſion. It does not, therefore, ſeem a n 
ceſſary concluſion from thence, that ſuch a diſtribution 
the effects was the general law of the kingdom. As tot 


contradiction. That author might be quoted as well inf 
vour of as againſt the propoſition, that it was the gen 
law of the kingdom for a man's wife and children to bei 
titled to a proportion of his effects, notwithſtanding a wi 
Upon theſe authorities, together with the determinatia 
mentioned in the laſt reign, ſtood this queſtion, when 
underwent the following diſcuſſion. _ 

In the third year of the king we find an action of detin 
brought by a huſband and wife againſt the executors of f 
wife's father, for her child's portion : : it was laid upon! 
cuſtom of the county of Northampton, and ſhe alledged | 
was not advanced by her father. The cauſe went off up 
the iſſue, whether married and advanced by her fatht 
without any queſtion ariſing about the point of law o. 
17 Edw. III. ſuch a writ of detinue was brought by a i 


band's goods, againſt his executors ; which writ mal ol 
mention of the cuſtom of the renin 2; but us: went ( 
a Vid. ant. vol. I. 244. 7 Bro. de Rati. parte 8. El | 
* Vid. ant. vol. I, 111, 112. 1 17 Ed. III. 9. | 
4 
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on another point. In the 3oth year there was another CHAP. XVI, 
it of detinue, ſtating, Cum, per conſuetudinem totius on 1p 
i Angliæ hactenus uſitatam et approbatam, uxores de- N 
er ſlent a tempore, &c. habere ſuam rationabilem par- 
bonorum maritorum ſuorum, ita videlicet, quod fi nullos 
uerint liberos, tunc medictatem, et ſi habuerint, tunc 
tiam partem, &c. It was objected to this writ, that it 
de mention of common uſage through the whole realm, 
ich could mean nothing but the common law; and if it 
s the common law, he might have a ſimple writ of de- 
ue: for if a man brought a writ of ael, or aſſiſe of 
rtaunceſtor, reciting that heirs ought by the common 
om of the realm to inherit to their anceſtors who died 
ed, the writ ſhould abate. The ſame here; for ſhould 
averſe be taken to this part, it could not be tried by an 
ueſt, becauſe the iſſue would be what was the common 
of the land ; which could not be tried by a pais of a 
ticular county, but could only be tried by the court. 
ey admitted that a man might have a writ of the cuſtom 

a particular place, for it might be tried by the country. 
ith reſpec to the preſent writ it was added, that ſuch a 

e had been abated before Sir Vm. Herle ; meaning, no 
bt, that before mentioned in the 17th year of Ed- 
dIT", It was argued, that in that caſe the writ was 
ated, becauſe it + purported to be founded on the Great 
zarter. 

In like manner, ſhould a woman bring a writ of 
er, and demand a moiety, if the cuſtom was compriſed 
the writ, it would be bad; and therefore ſhe ſhould 
ke her demand in the writ generally, and upon that 
ould ſhew ſpecial matter to maintain her demand: ſo it 
ght be here, and the plaintiff might count according to 
caſe, Then Stamford, one of the clerks, ſhewed a 


11 it that was brought * an infant not advanced, contain. 
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ing all the iy of this writ, which, he ſaid, was held 


were not to plead to the juriſdiction, after they had objectel 
to the writ ; ſo that, upon the whole, it ſhould ſeem as if the 


_ writ was there approved of. 


2 will in prejudice of his wife and children . On that oc: 
caſion, it was ſaid, that this writ, in caſe of inteftacy 
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maintainable. Here the debate upon the form of the writ 
reſted ; and when the executors began to reſort to other 
points, namely, that they were to account before the ordi. 
nary, and that this queſtion of diſtribution belonged rather to 
the ſpiritual than the temporal court, they were told they 


THE next action that appears in the books was ground. 
ed upon the cuſtom of the county of Suſſex, which was 
ſtated as allowing a reaſonable part of the znte/tate father's 
goods to go to the ſon; but this being upon an inteſtacy 
led to no debate upon the before-mentioned point ; though 
it was ſaid, this cuſtom precluded the father from making 


had always been admitted by the ordinary. The next is il 
the 40th year of the king. This is grounded upon the cul- 
tom of a will, by which the children were to have a rea. 
ſonable part of their father's goods; but it does not appex 
whether it was brought againſt executors, or upon an in- 


| teſtacy : however, the defendant ſet up an advancement, 7 0 


a plea in bar; to which the plaintiffs replied, the gift men- n 
tioned was only a reverſion, and therefore no lawful ad- > 


vancement to bar their reaſonable portion. The defendant fo 


faid it was, and demanded judgment, which drew from thei di 
bench the following obſervations. Thorpe, one of the juſ· er 
tices, ſaid, How can we give judgment, when”) you; bav' tit 
accepted an action which is contrary to the law, and have er 


| pleaded matter in affirmance of it? and Mowbray, another: pc 
| Juſtice, ſaid, The lords in parliament would never grant di 
that this action ſhould be maintainable by any common cuſtom 


or law of this realm. But as the plaintiff had not pleaded 
| i Ed. III. 25, 26. F 39 Ed. III, 9, 10. : 


t 


r to 
hey the above-mentioned opinion; for though there might be 
Jed arguments againſt ſuch a general cuſtom, or againſt alledg- 


Wing it in the writ, it is difficult to ſay that ſuch a particular 
W cuſtom might not be good ; though Thorpe doubted of it 
nd. in the former caſe from Suſſex, ſaying, it was hard to re- 
train a man from making a will of his own effects. 

ö Tavs, the law ſtood at the latter end of this reign, as it 


did at the cloſe of the former; and conformably with this 
opinion againſt the writ, it is not inſerted in the old Natura 


parte, It is remarkable, that this writ of right is omitted 
in Fitzherbert, and the writ of detinue now in queſtion 
adopted, under the denomination of de rationabili parte 
bonorum. There is in the Nove Narrationes, a book cer- 
tainly long prior to the above determination, a declaration 
in detinue by a widow againſt an executor for a moiety; 
and it is added in a note, that the ſame would lie pro hærede 


in- 

(e tertid parte, if the wife was alive; and if dead, for a 
n. moiety *. What deference was paid to the laſt deciſion will 
.be ſeen in the ſequel, It ſeems ſtrange, that a queſtion of 


ſo extenſive importance, and ſo frequent recurrence, as the 


or adminiſtration, ſhould remain a doubtful caſe at this 
time; Perhaps the juriſdiction that the ſpiritual court had 
exerciſed over teſtamentary matters, tended to keep this 
point of law in obſcurity, and undecided. After all, it is 


ef 
i 4ifficult at this time to account for ſo ſingular a difference | 
h pf 3 ; 
af | 
e 40 Ed, III. 55. Nov. Narr. 40. 


F 4 To 


Brevium, which has only the writ of right de rationabili 


diſpoſition of a deceaſed perſon's effects, whether by will 
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to the writ, ths juſtices took time to adviſe what ſhould be CHAP. XVI. 
done . The writ in queſtion being grounded on a parti- 
cular cuſtom, and it not appearing whether it was brought 
Win the caſe of a will, or of an inteſtacy, we are left quite 
Hat a loſs for the grounds on which the judges pronounced 


— ; 
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CHAP. XVI. To return to the common writ of detinue. In a decla. We: 
ration upon a bailment of ſheep, the defendant pleaded, 
that they were bailed to him to feed his ground, and that 
he gave notice to the plaintiff to take them back, which he i, 
neglected ; ſo that the defendant diſtrained them damage 
feaſant : this was held a good plea in diſcharge of the bail. 
ment, without any other poſſeſſion in the plaintiff after. 
wards; and therefore he was put to traverſe the notice]. 
If a bailment was made to a baron and feme, detinue 
was held to lie againſt the baron alone, and the writ would 
abate if brought againſt them both ; but if a chattel came 
to a woman's cuſtody as executrix, and ſhe took a huſ- 
band, the action might be againſt the huſband and wife 
Jointly 2. It was once held, that ſhould a chattel come to 
the hands of one executor, detinue would lie againſt him 
alone, upon the idea that he was charged upon the poſſeſſion 
only, and not upon the bailment* ; but this was afterwards 
 over-ruled, upon a plea that there were other executors ®, 4 
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Ir was obſerved in the former reign *, that the writ of de- 
tinue was frequently brought to recover charters that had 
been depoſited for aſſuring land, and other purpoſes : this 
was a very common action, but was conſidered as of a par- 

2 ticular nature, and differing from the common action of 
detinue. Thus, after the ſtatute of this king which gave 
proceſs of outlawry in debt, and detinue of chattels, it was 
held that charters, as they appertained to the freehold, 
ſhould in an action for them be privileged as the freehold 
was, concerning which no proceſs of outlawry lay. A 
detinue of charters therefore was not a detinue of chattels 
and the proceſs was only ſummons, attachment, and diſ- 
treſs +. The writ de chartis reddendis did not however, in 
other reſpects, differ from the common action of detinue, 
except i in the deſcription of the ſubject. It was, Præcipe, 
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c. quod reddat quandam ciſtam cum chartis ſcriptis et CHAP. XVE. 


As 
lis munimentis, ac diverſis chartis et bonis in eddem ciſtd EDW. It. 


ortentis ſerurd ipſius B. clauſam, quam, &c. ; or, quan- 
am chartam, or duas chartas, or quoddam ſeriptum obligato- 
SY jum, or quoddam ſcriptum conventionale, &c. and ſo on, as 
Wn the common write. A declaration upon a writ de chartis 
W-:1dendis might be thus, &c. : Two charters, tio writings 
obligatory, and one quit-claimygwhich he wrongfully detains ; and 
Vherefore wrongfully, for that the ſaid A, ſuch a day, year, &c, 
bailed to the ſaid N. two charters, that is to ſay, one charter by 
which one Robert Map infeaffed him of a meſe in C. one char- 
ter by which one Fohn P. infeoffed one Jordan at C. of the 
Wmanor of L.; and two writings obligatory, that is to ſay, 
one writing by which one G. H. was bound to the ſaid A. in 
100 ſhillings, and another by which one W. R. was bound 
to the ſaid A. in 20 ſhillings; and one quit-claim, in which 
it was contained, that one S. T. to him releaſed and quit- 
claimed all the right which he had in the manor of W. to keep 
ill he demanded them; by reaſon of which the ſaid A. often 
came to the ſaid VM. and requeſted him to return him the 
aforeſaid charters and writings, yet he was not willing ſa 


I- 
of % do, c. a TORT ET A DAMAGES, Cc. 
ve THERE aroſe much debate whether a writ was to be 


conſidered as a common writ of detinue, or of the latter 
kind; and the diſtinction depended on the action being 
generally for a box of charters, or ſpecially for certain 
charters by name and deſcription. It was laid down as a 
rule, that if the plaintiff did not count of a box that was 
cloſed, or ſealed, he ſhould count of the charters ſpecially, 
for in ſuch caſe he might eaſily inform himſelf of them *. 
In detinue for a bag of charters it was held, that if the de- 
tendant was returned nhl, the —_ have a ca- 


ges, * 39 Ed, III. 2, 8. 
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CHAP, XVI. pias, becauſe the bag was only a DER 772 but if FR Writ 
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tions by the property of the box and that of the charter 


the eſtate; for it might be neceſſary for the feoffor to keep 


the value of the land in the declaration !, 


1 

EY 
40 Ed. III. 235. 1 * 4 Ed. III. x 3 * 2 1 
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was for charters in ſpecial, capias would not lie s. Some. 
times, when the writ was general for @ box and charters, 
the count ſhould be ſpecial, naming the charters ; which 
way of declaring was not at firſt looked upon as conſiſtent), 
but was at length allowed i. The adyantage gained by this 
new way was, that the tenant was thereby excluded of his 
law-wager, to which he was. intitled upon a general declz. 
ration in detinue. Some difficulty was raiſed in theſe ac. 
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being in different perſons; the former belonging, as 
chattel, to the executor ; the latter, as a muniment of hi 
eſtate, to the heir. Yet charters did not of courſe go 
with the title to the land. It did not follow that the feof- 
fee upon his feoffment became intitled to the charters of 


them, to enable him to make his claims of warranty and the 
like againſt his lord paramount *, It was laid down, that 


| where charters were burnt, the plaintiff ſhould recover ; 
damages to the value of the land to which they related, if c 


the action was de chartis reddendis ; but if in treſpaſs, he 
was to have only damages for the taking againſt the peace; 
in the former caſe, therefore, it was i to 6, HY f 


TEE writ of annuity was nearly allied to the writ of 
debt, being a demand for arrears of annuity which were de- 
tained. This writ agrees with that in the time of Ed- 


ward IX. The Boing is a ſpecimen of a declaration: 4 
Ceo vous monſtre, &c. N. wrongfully detains, and will not ren- 

der to him four marks of ſilver, which are in arrear of an 5 
annual rent which he owes him; and therefore wrongful), hi 
for that whereas the ſaid N. on ſuch a day, year, and plact, hi 


obligated himſelf by this feed. here . to the aforeſaid 


E. in 
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in two marks to be paid to the aforeſaid E. on the day of CHAP. XVI. 

after from year to year, during all the life of the ſaid E. "DW. I 
which the ſaid E. was ſeiſed by the hands of the faid N. 

two years before the writ purchaſed, which he has with- 

rawn to bis damage, Sen, The proceſs in this writ 

vas ſummons, attachment, and diſtreſs. It was held, this 

yrit would not lie for executors, who, in lieu of this ac- 

jon de annud redditu, were to have a writ of debt in the 

ztinet®, If the annuitant aſſigned his annuity, the aſſignee 

ould not recover arrears by the writ of annuity, for that 


4 ould be granting a right of action which the law did not 
his allow o. It was held, that an heir ſhould not be charged 
f with an annuity by preſcription, by the mere payment of 
of. 


his anceſtor P, And whether an annuity was demanded on _ 
: preſcription or grant by deed, the plea of rien arrere 
-ould not be ſupported withoht an acquittance 9. If an 
annuity was granted to a phyſician, or a lawyer (as was 
yery common), pro concilio impenſo, et impendendo, or pro 
auxilio, et concilio habendo, it became diſcharged on a re- 
fuſal in the former to attend the grantor, or in the latter to 
give advice; for it was faid, A lawyer was not to be ex- 
pected to come to his client. It ſuch a grant was with - 

E the general reſervation pro concilio pabendi, and the like, 
i: would be interpreted to mean that which the grantee was 

a beſt qualified by his profeſſion to give :. Annuities were 
de- frequently charged upon land, which gave the grantee a 
0. power of diſtreſs, and, if interrupted i in ſuch diſtraining, ; 
Ne an aſſiſe of novel diſeifin. | 

THERE were two ways of praceeding with a perſon who Of accompt, 
was liable to accompt. One was, for the party to bring £4 
th, him to account before himſelf, or before auditors aſſigned by : 


2 himſelf; the other Was, by an original writ of account ſum- 
al 
= Nov. Narr. 37. 85 5 44 Ed. II. 18. 
18 A 22 Ed. III. Te 41 Ed, ILL. 
* 41 Ed. III. 27. 6. 19. 
P 49 K. ILL Se | | 
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CHAP, XVI. moning him into court to make his account there. Ii, 
perſon took himſelf the account of his receivor or bailif 
who was found in arrears, he had no further remedy 
A but an action of debt for theſe arrears : if the account was 
| paſſed before auditors aſſigned, he might have his action of 
debt for the arrears, or proceed in a more ſummary way, by 
þ impriſonment under the ſtat. Weſtm. 2. c. 11.“; and the 
accountant, it falſly charged, might have his writ of er 
Parte talis to re-examine the account in the exchequer, a 
directed by that act*, | 


Ir the plaintiff choſe neither of theſe courſes, « or the party 
could not be brought to account, he might reſort to the writ 
of account. The writ was thus; Præcipe, &c. qudd juſth 

Oc. reddat B. rationabile compotum ſuum de tempore qui 

Fuit ballivus ſuus in C. or, receptor denariorum ipſius B. 

ö The following are ſpecimens of declarations in ac- 
| count: Ceo vous monſtre, &c, A, that N. &c, wrongfully 
20010! not render him a reaſonable accompt of the time that he 

20 his bail:fF in C.; and therefore wrongfully, for that 
whereas he was his bailiff of the manor of C. which was 

worth tool. per annum, having the adminiſtration of its 

 ftach, namely, oxen, cows, hogs, and ſheep, and other chattels, 

 frem ſuch a day and year to ſuch a day and year, by reafon of 

which the aforeſaid A. often came to the aforeſaid N. and re- 

queſted him to render him an account of the iſſues arifing from 

the ſaid manor, which he refuſed, and ſtill does, ATORT ET A 
DAMAGES of TOOL. As receivor, &c, Adam Pye, Sc. that R. 

Fox, merchant, wrongfully will not render his Teaſe enable ac- 

. count of the time he was receivor of the monies of the ſaid 
Adam; and therefore wrong fully, for: that whereas the ſaid 
R. on fuch a day, c. received of the ſaid Adam 10 J. to mer- 

chandiſe and improve for the uſe of the ſaid Adam, he has mer- 
ts with the ſaid : 101. and reccived the profits FO the 
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reſaid day till ſuch 4 day, without rendering any ac- CHAP. XVL 
: punt thereof *; by reaſon of which the ſaid Adam has fre- "RE 
enily come to the faid R. and prayed him to render an ac- 
int of the ſame, &c. Again, And therefore wrongfully, 

= that whereas the aforeſaid N. was the bailiſf of the 
A. from ſuch day continually for a whole year to ſuch a 
Wy, of the goods and chattels of the ſaid A. namely, of 
rr, grain, &c. to the valut 55 ten 1 by reaſon of 
ich the ſaid A. often, &c?, 

Tris action was the common remedy in morals 
anſactions, and in almoſt all cafes where there were deal- 
1gs and an unliquidated demand. The common way of 
harging the defendant, was either as barlce or reſcievor; 

nd ſome ſignificant reaſons were given why he ſhould be 
harged in one or the other character. Where filver wares 
ere bailed by the plaintiff to the defendant, to be ſold, and 
e ſold them, and received the money for them, it was ſaid 

e ſhould be charged as bailee, and not as receivor : the 
ame where one employed a perſon to fell his wines 2. 
Again, where herrings were intruſted to a man to ſell, 
was held the action ſhould be againſt him as bailee, not 

5 receivor 3 and the reaſon given was, that a receivor was 
lowed no coſts, but a bailee was: therefore the defend- 
nt, who might have been obliged to go from one place to 
other to ſell theſe articles, ſuffered an injuſtice, if he was 
leclared againſt as a receivor of money where he would not 
de allowed his expences . But this action would lie againſt 
dthers than receivors and bailees. Where a lord had en- 
ered into lands as guardian in chivalry; and it was meant to 
ry whether they were not ſocage, an action of account 
a8 brought againſt him as occupier for the profits he had 
received“; though perBaps, in this caſe, the proper idea 
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Vas that of a receivor, which was an univerſal character thy 


ſuited every one who had received money or profit to th 


uſe of another; for which he ought to account. Upa 


this principle it was that the following actions wen 


| ſupported. Two being poſſeſſed of an ox in common 


and one having ſold it; the other might have account again 
him : ſo where trees were cut by one who held pro indi 
viſo with another ©. If tenant by elegit committed waſte 


the remedy was awrit of accompt, and not waſte *: Mone 


was bailed to have a fecurity of land given for i it; if not, u 
be rebailed; upon no ſecurity being given, an action 

accompt lay*. One joint leſſee for years might have ac. 
compt againſt another, if he took the iſſues and profits ty 
his own uſe ; for he would otherwife be without remedy 
as he could not have an aſſiſe. But one executor coull 
not have account againſt the other, becauſe they took no- 


thing to their own uſe, and they were bound to account 


before the ordinary. - If two guardians were in common 


and one took the intire profits to his own uſe, aceompt lay 


and the count was to be againſt him as receivor to theit 
common ule : ſo of coparceners ; but not t ſo of tenants in 
common, for they might have an aſſiſe f. If a defendant 
was counted againſt as receivor, the plaintiff mult alledge 
by whoſe hands he received ; but if he could not put this in 


certain, he might charge him as dalle, and then it woull 
not be neceſſary 5, 


Ix this action there were two ads, : the firſt Was 
gudd computet, upon whieh auditors were aſſigned; and 
after the account made; then came the final judgment for 
the arrears. As the writ was grounded upon a complaint 


that he refuſed to account, it was reaſonable that plent con- 
putavit ſhould be a good plea to the action, and an account 


yy 42 Ed. III. 22. pe 
5 43 Ed. III. 21. 


4 Bro. Accompt 36. 
* 41 Ed. III. 7. 
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fote the plaintiff would be ſufficient b. He might plead 
WW ungue receivor, or ne unque receivor per main 1. N. the 
-rſon through whoſe hands the declaration alledged him 


aintiff of ſuch a manor, but leſſee. He might plead a 
leaſe of all receipts; he might plead nonage!; and if 
y of the above pleas were found againſt him, there would 
e a judgment quod computet. He might plead prift d ac- 
mpter ; and then there was of courſe the ſame judgment, 
d auditors would be aſſigned. Before the auditors he 
ould be allowed to alledge ſuch matters as would go in 
iſcharge of himſelf. He might plead payment to the 
laintiff without ſhewing an acquittance k. Upon the judg- 
ent to account, there lay the proceſs of capias and out- 
wry againſt the defendant, according to the ſtatute of 
Veſtm. 2 *. Tt was held, that the firſt judgment was not 
ch as could be revived by ſcire facias upon the death of 
e plaintiff before the account taken; nor could a writ of 


onſuited after it l. It was on the final judgment only that 
xecution could be had.. It was held, that where there 
ere two defendants, and one was ſued to outlawry and 


gainſt him alone that was taken ”. 

AN action of covenant was the common remedy where 
n indenture of agreement was ſealed and properly executed 
y two parties, and one of them did not perform his part. 
This writ was always founded upon ſuch a ſpecialty; and 
e proceſs was ſummons, attachment, and diſtreſs. The 
ollowing is a ſpecimen of a declaration upon a writ, of 
ovenant: A tort, &c. wrongfully keeps not the covenant made 


41 Ed. III 4:9." 45 Ed. III. * 41 Ed. III. 25: 
. * Vid. ant. vol. II. 178. | 
49 Ed. III. 10. 21 Ed. III 8, I 21 Ed. III. 9. 32. 42 All. If. 
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> have received monies ; that he was not bailiff to the 


rror be brought thereon; yet the in could not be 


hen taken, and the other not, the . might be 


tween them, to maintain e the gforeſaid Edward 
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| faid Edward in living and clothing as long as the one ani 


' moſt commonly levied. In ſuch cafe, the declaration waz 
A TORT, and wrongfully keeps not his FINE made in ib 
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made out of court, and then it was termed a mere covenant 


or covenant, but the writ of covenant was brought upoi 


_ covenant in this inſtance having the effect of actually trans 


writs of covenant were ſaid to be perſonal, becauſe damages 
only were recovered for the breach of them. There 


_ Writ. However, it was ſtill held; that where a leſſor 


HISTORY OF THE 


in living and clothing, as long as the one and the other live 
and therefore wrongfully, for that whereas on ſuch a day 

year, and place, a covenant was made between the aforeſui 
Matthew and Edward, by which the aforeſaid Matthe 
granted by his deed here ſhewn, to maintain honourably ti 


the other lived; yet the ſaid Matthew the aforeſaid El. 
ward according to the form of the aforeſaid covenant main. 
tains not ; by reaſon of which he has often come to him, anl 
prayed him to keep this covenant according to the form of tit 
writing aforeſaid but he would 285 nor yet will, 4 


A wRIT of covenant was that upon | which fines wen 


D 


court of, Sc. Sc. unlefs the covenant to convey had bea 


Indeed, in moſt caſes, there was not actually a previous fine 


ſuch ſuppoſed tranſaction; and, being an amicable proceed- 
ing, it paſſed of courſe without enquiry, and was afterward 
maintained for the aſſurance of eſtates, and the quiet d 
property. Theſe were called covenants real; the writ d 


ferring the land; and fo producing a ſpecrfic effect. Other 


was one inſtance in which a doubt ſeems to have ariſen, 
whether this writ was real or perſonal; We have ſeen 
that a writ of covenant o was the remedy which a termot Has 
for years had againſt his leſſor when ejected, and that the 


quare ejecit infra terminum was contrived in aid of this 


Nove Narr. 44 bl V Vid.ant, vol. I. 341. 
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ſed his leſſee, the latter might in covenant recover both CHAP. XVI. 
s term and damages; and if the term was expired, he WBW. III. | 
ould recover the whole in damages % In the zh ,, N 
hen it was ſaid that a term ſhould be recovered in co- = 
nant, it was denied by Thorpe and Skip, who ſaid the 
aintiff ſhould recover only damages ; though by a caſe 
the 47th year it ſhould ſeem, the we opinion was; 
at in covenant by the * againſt the leſſor, he ſhould 
cover his term r. 

ANOTHER point of debate in covenant was, whether 
e obligation and benefit of ſuch agreements deſcended _ 
the repreſentatives of the covenantors and covenantees 
ſpectively. It was clearly held, that an executor was not 
dund to perform a covenant, if the covenantor had not 
Pund his executors expreſly ; for covenants only bind thoſe 
ho make them, and not their heirs or executors, unleſs 
amed*. But where land was let to one habendum to him 

d his aſſigns for years, it was faid that the aſſigns might 
we an action of covenant againſt the leflor, even though 
ey were riot named in the deedt. And where one brought ' 
ation of covenant as heir againſt an abbot for not 
rforming ſervice in the manor-chapel, and it was ob- 
Red he had an elder brother, and ſo was not heir; it was 
reed by the court, that if he was terre-tenant it was 
ficient, and he might have the action without the privity 
heir, becauſe it was a covenant that · went along with 
e land. Again, where, upon a partition between par- 
ners, one covenanted to diſcharge the other from all 
its, it was held, an aliente ſhould have covenant if he 
as not diſcharged o. And this ſeems to have been the 
inciple upon which repreſentatives might claim the bene- 
of, or be * to, Covenants, — if ſuch COVes 


26 Ed. II, Fitz, Cor. 3. 8 Ed. III. 1. 
- 38 Ed. 6+ el HR. t Bro. Cov. 45. 
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CHAP. XVI. nants were 3 to, and dependent upon, the land 
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be in two ways; either by original writ at common lay 


tached. The ſame courfe ſtill obtained, only ſome ne 


ed capias in withernam ;, and if that failed, there went 


of Edward I. The requiſites to this action are ſaid to! 
arrear at the day of taking; 5th, ſeiſin of the ſervice ; i 
ſet forth his title to make the diſtreſs; the obliging him 


ed a debate upon the right, which was not to be decid 


which they enjoyed. 
TER action of replevin might be profecuted either be ; 
the ſheriff, or in banco. If in the latter, this action mig 


or by pone, according to ſtat. 1. Weſtm. 2. c. 2*. Th 
following is a ſpecimen of a declaration in banco : Ceo vi 
monſtre, &c.. that D. &c. wrongfully took the cattle, & 
namely, &c. fuch a day, year, and place, and chaſed then 
his houſe, and there impounded them, and them ſo impouni 
detained from ſuch a day to ſuch a day then next enſuing, wh 

deliverance was made by Fohn, &c. a bailiff of our lord 
King, fworn and known, &c. a tort et d damages, Oc 
The proceſs in this action was fummons, attachment, a 
diſtreſs. If the ſheriff could not find the cattle to make n 
plevin, we have ſeen that, in Bracton's time, he was! 
take ſome of the defendant's cattle; and if the defend 
had no land or chattels, then he was to. be perſonally 2 


terms had been adopted: the cattle ſo removed were {at 
to be eloigned; and upon the ſheriff returning the aven 
elongata, there iſſued a proceſs to take the defendants, ci 
capias againſt the perſon *. With theſe immaterial alten 
tions in expreſſion, the proceeding in replevin ſtood up 
the foot of the practice in Bracton's time, and the ſtatut 
fix; 1ſt, very tenant; 2d, very lord; 3d, ſervices; 4 


within his fee*, As the defendant in his avowry was! 


alledge ſeiſin kept the inquiry within bounds, and prevel 


* Vide ant. vol. II. 47. 176, _ * 43 Ed. III. 26. 
7 Novz Narr. 62. b. * | 
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ny be had in this action. The ſeiſin had been limited 
Wy the ſtat. Weſtm. 2b. to the time allowed for bringing 
Wn aſſiſe. Thus every queſtion of title that might be agi- 
ted in a writ of novel diſſeiſin, might be brought forward 


ifin of the land. However, it naturally followed, that 
any titles to real property were tried in replevin. The 
roceſs upon the writ of recaption was the ſame as that 
pon the pone and replevin. There was a writ de catallis 
omine diſtrictionis captis reddendis; which could only be 


> take the doors, windows; or grates in the ”w of 
iſtreſs ©. 


ce a replevin of a particular ſort; the writ de homine. reple- 
iando. This lay where a. man was impriſoned, but 
yas by law repleviſable ; a writ therefore for his being 
eplevied iſſued to the ſheriff to the following effect: Præ- 
rpimus tibi, quad juſtè et fine dilatione replegiari facias A. 
em B. cepit, et captum tenuit, (or, quem B. cepit, et tu 
aptum tenes, as the caſe might be) niſi captus fit per ſpe- 
ale præceptum noſtrum, vel capitalis juſtitiarii naſtri, 
el pro morte hominis, vel pro aliquo alio facto, quare ſecun- 
m conſilium regni noſtri Angliæ non fit replegiabilis, &c. 
his writ was a juſticies, and not returnable. If the 
teriff did not obey this writ, there iſſued a f/icut alias, or 
auſam nobis fi fignifices, and then a pluries; and if the ſhe- 


rt writ at 5 


0. N. B. 73. Vid. ant. vol. II. 132. O. N. B. 40. 


G 2 | Tas 


Wy 4 writ of replevin, but with a different effect; as the 
mer only gave the ſeiſin of the diſtreſs; the latter the 


aintained within a borough; where it was the cuſtom | 


BEFORE we take our lens: of this action v we mould no- 


if till diſobeyed, then an attachment followed againſt the 
eriff, directed to the coroners, who were alſo to ſee the 


\ 


y any trial but the duel or great aſſiſe, nolice of which CHAP. XVI. 
— — 
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| CHAP. XVI. TRE action of treſpaſs became in this reign ſtill more ge 
neral than in the former; and though ſimple in its firſt ori. 
gin, it was by conſtruction and legal intendment renderel 
applicable to an inhnitude of caſes where an injury wa 
done either to the perſon or property. The manner of de. 
claring upon this writ was rather general, without ſtating 
much particularity of circumſtances. The following ar 
| ſome examples of declarations, &c. MWrongfully came, ſud 
a day, &c. and vi et armis, namely, c. theaforeſaid N. tut 
and impriſoned, and in priſon him detained from ſuch a da 
to ſuch a day, on which he was delivered by tbe king*s writ; 
and other harms, &c. namely, &c. A TORT, and again 
the peace of our lord the king, &c, For various treſpaſſes: 
Ceo vous montre, A. &c. that C. Fc. ſuch a day, year, anl 
place, came with force and arms, namely, &c. in the pat 
of the aforeſaid A. at F. in the ſaid county, and there en 
| tered, and therein being without his licence and will, þ 
deer chaſed and took, and his trees there growing, nameh 
Sc. of the value of 10 marks, cut; and in his ſeveral fſben 
fiſhed, and his fiſh, namely, Sc. of thevalue, &c. took au 
carried away, and other injuries to him did, à tort eti 
damages, &c. and againſt the king's peace ©. 
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WIEN this writ was brought for a troſpabs-c on land, i 
led to a juſtification upon a title, like the avowry in repe u 
vin; but this happened very rarely, it not being fo uſul 
to bring on queſtions upon titles in this as in the writ« 
replevin. When a title was ſet out in this action by tit 
| defendant, it was not neceſſary for the plaintiff to do th 
fame, but merely to deny or traverſe the defendant's up 
poſed title: the plaintiff, as he was in poſſeſſion, was pre 
femed to have a right to that poſſeſſion, and therefore t 
law would not put him to ſtate it ſpecially f. Thus when 
right of common was pleaded, the plaintiff only replied, « 


© Nor, Narr. 74. b. 66. b. 40 Ed. UL g- 
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tort demeſne, ſans ceo qui il ad common, priſt, &c8, 
There a defendant juſtified as taking poſſeſſion under the 
{cheator, the reply was, a votre oeps demeſne ſans tiel cauſe h. 
e ſame idea prevailed in other writs of treſpaſs that did 


m / 
Is 
red 
2 
de. 
as expected to make out a Juſtification when called upon 
ary the plaintiff who had ſuſtained the injury, 


uch 
n uſe were three; namely, thoſe for an injury to the per- 


s, a cebit & aſportavit; and thoſe for entering land or a 
Wouſe, or, as it has been ſince called, a clauſum fregit. In 
cder to underſtand the notions now entertained concern- 
| ng theſe actions, we ſhall conſider ſome caſes applicable 
o each of theſe heads, beginning firſt with battery. 


Þlſo ; inſultum fecit, et ipſum verberavit, vulneravit, et malt 
rafavit, &c. In the 22d year, a jury found that the defen- 
Jant ſtruck at the plaintiff with a hatchet, but did not hit 
im; and they prayed the diſcretion of the court as to the law 
pon the point, when the damages were ordered to be taxed 
or the aſſault only, and the judgment againſt the defendant 


puilty of the aſſault, but not guilty of the battery, the plain- 
iff recovered damages for the former, and was amerced 
or the latter*, Thus an aſſault began to be conſidered 
s a diſtinct and independent cauſe of action. The day on 
hich the battery and aſſault were laid, began to be conſi- 
tered as of no conſequence; for where a battery was found 
0 be on the day, and on a day after, and even where they 
ound it on another day, it was held ſufficient to ſupport 


* 22 Aſſ. 42. | * 40 Ed. III. 40. 


4 22 AſT, 57. 1 g 39 Ed. III. 1. 45 Ed. III. 24. 
72 Aff. 60, | Ty : 
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ot relate to land; and the defendant, as a wrong-doer, 


THE principal and moſt common actions of treſpaſs now 


on, as for battery or aſſault ; thoſe for taking goods, that 


AcT10Ns for a battery were uſually laid with an aſſault | 


as, capiatur i, Again, where a defendant was found 


e declaration 1, It was eſteemed a good juſtification in 
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aQault and battery, to ſay, that the plaintiff was in a rage, 


and the defendant only reſtrained him from doing miſchief", 
If a perſon had recovered damages i in an appeal of mayhem, 
this was looked upon as a recompence only for the wound- 
ing, and he might afterwards have an action for the bat- 


tery v. However, in an action of battery, the plaintiff 
might give in evidence a mayhem®; as he was not to be 
deprived of redreſs for the mayhem, though he choſe to re- 


ſort to an inferior remedy. If a wife was beat, an action 


of battery lay for the huſband and wife; and though the 


huſband only would have the damages recovered, yet, be. 


ing originally a redreſs to which the wife was intitled, it 


might be laid ad damnum ipſorum v. An action of battery 


would lie for the maſter againſt any one who. beat his ſer. 


vant a. An action vi et armis would lie alſo for the taking 
away of his ſervant”, and a fortiori, for taking away his 
villain; but if any one married a female villain, and after- 


| wards took her away, the lord had no remedy vi et armis 


againſt the huſband *. A man might have treſpaſs for tak- 
ing away his eldeſt fort; t. Theſe were properly treſpaſſes 


on a cepit et aſpartavit ; as was that de uxore abductd cun 


bonis viri; in which it was held to be no plea to ſay, that 
the plaintiff was divorced from his wife; for the action was 
for damages, which ſhould equally be recovered, if they 
were married at the time v. However, it was agreed, that 
where two were married before years of conſent, the huſ- 


band could not have this action till he had arrived at ſuch 


age, and they had aſſented or diſſented from the mar- 
riage*, FE”, 
WHEN treſpaſs was brought for codes, it ſometimes be- 


came a queſtion, what ſhould be conſtrued a taking, and: 


m 2 2 Aſſ. 57. 


* 46 Ed. III. 6. | 
* 22 Aff. 82. 43 All. 39. t 29 Aſſ. 35. 
* 39 Ed. III. 20. * 23 Ed. III. 23. Vid. ant. vol. 
n 46 Ed. III. 3. | II. 211. 


1 39 Ed. III. I. 


Zro. Treſp. 420. 
| f 39 Ed, III. 37. | 1 W 
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b Loods were thrown into the ſea in a ſtorm, and he took 

hem, and when he came to land he gave them the plain- 

king and treſpaſs J. One tenant in common might have 

| wi againſt another of things ſevered from the land, as 
orn, hay, and the like; but not of things fixed to the 


where goods were left to an executor and another to diſtri- 


the ute, it was held, that treſpaſs would not lie for the one 
e. gainſt the other“. Again, though an heir might have 
it NNetinue of charters againſt an executor, he could not have 


eſpaſs®, The prima facie right was held to privilege 
uch perſons from the imputation of treſpaſſors. Where 
> perſon acting under authority of law any ways abuſed 


aking and killing the plaintiff's horſe contra pacem; the 
Wctendant juſtified as taking it damage feaſant, and impound- 
ng; and becauſe it had leaped ſeveral times over the pound, 
he tied it, and ſo the horſe ſtrangled itſelf; 5 plea was 
held ill upon demurrer e. 

Wnen the writ was for breaking a houſe, or entering 
Jand, the plaintiff was not to alledge a continuance of the 


depaſturing graſs, and the like, it might be laid with a con- 
tinuando 4. There was long time a doubt how far this action 
would lie for a leſſee againſt his leſſor, and the contrary. 
This being for à treſpaſs vi et armis, was thought not to 


his leſſee's poſſeſſion, in direct oppoſition to his own leaſe, 
This was upon the iden of the leſſor's freehold ©, and the 


46 Ed. III. 15. | 1 25 Aff. 64. 
* 21 Ed, ILL 9. 29. 146 Aſſ. 9. 

12 Che * Vid. ant. vol. II. 340, &c 
Me e N | 


V 


iff 's fervant, to his uſe ; and this was held a bar of the 


Fechold, for then they might have waſte pro indiviſo *. Vet 


hat authority, he became a treſpaſſor. As in treſpaſs for 


1 


treſpaſs, becauſe it was a ſingle act: but where it was for 


lie againft the leſſor, though he had been guilty of violating 


87 


chat a taking vi et armis. A defendant pleaded, that the CHAP. xvr. 


EDW. III. 
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CHAP, XVI. ade he had of entering upon any part of it ; while the 
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lefſee was conſtrued to have a precarious poſſeſſion, that 
made him little more than bailiff to his leſſor. But the 
opinion of a farmer's intereſt was now altered, and the 
plea of freehold had long been diſregarded ; therefore, 


where a leflor diſtrained, or did any other act upon the 


land which in the caſe of a common perſon would be treſ. 
paſs, the leſſee for years might have treſpaſs vi et ar mis, 


On the other hand, where in a leaſe to one for life there 


was a reſervation of certain trees; which trees the tenant 


 Eut; there it was held, that treſpaſs vi et armis would lie 
by the leſſor againſt the leſſee for cutting the trees 8. Tels 
| paſs was a remedy grounded upon the actual poſſeſſion of 


the plaintiff; therefore it was a rule, wherever a perſon 


was any way put out of — he could not maintain 


treſpaſs till he had made a re-entry l. 

RESPECTING treſpaſs i in general; ; it had lan been held 
that there were no acceſſaries in treſpaſs, but all were prin- 
Cipals ; and therefore, that a perſon, by aſſenting after. 
wards to a treſpaſs committed, was liable to an action! 
A writ of treſpaſs, as it was for a wrong done, was to be 


brought againſt the wrong-doers individually, and there- 


fore it would not lie againſt a corporation, againſt which 
no capias could iſſue &: and it was agreed, that more trel- 
paſſes than one might be joined in one writ. It was a com- 
mon plea in treſpaſs for hunting, to ſay, that the defendant 


had licence l. In all actions of treſpaſs, any matter ftated 
as a recompence to the plaintiff. might be pleaded in diſ- 


charge; as, recovery in another action; amercement in 
an inferior court” =; that he had agreed. with the plaintiff 


for the treſpaſs " 3 Cy: even BAY.» as was ai in a courſe o 


f 43 Ed. III. 5, 6, 7. vid ant 29. 4 22 Aſſ. 67, 
5.46 Ed. III. 22. 1 42 Ed. III. 1, 2, 

n 36 £60; 18. 18; m 47 Ed. III. 19. 
1 Ed. III. EOS 3o A. 6, . * 22 All, 5. 
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ving the plaintiff ſatisfaction, namely, that an action of CHAP. XVL. | 


plevin was depending for the ſame taking e. An officer 


aht juſtify in treſpaſs under the proceſs of a court, how- 


er erroneous ; but not ſo, if the cauſe of action aroſe 
ichout the limits of the court's Juriſdiction 5. 7 

Bur not content with the writ of treſpaſs in its old 
rm, they endeavoured to make it more univerſal, by en- 
rging its ſcope, and modifying its terms, ſo as to adapt 
to every man's own caſe ; in doing which they availed 


35 


— 
EDW. III. 


Of actions on 
the caſe. 


emſelves of the ſtatute of Weſtm. 2. authoriſing writs to 


e framed in conſimili caſi a. This novelty did not ſhew 
ſelf till towards the middle of this reign ; and when it 
ppcared in court, it underwent a diſcuſſion and debate 
at indicated great doubt _ the propriety and nature 


the innovation. 


Tre firſt caſe of this fort, to be found in the RN 
3 
in the 22d year; when an action was brought againſt a 


an, for that he had undertaken to carry the plaintiff's. 


orſe in his boat over the Humber, ſafe and well; but that 


e overloaded his boat with other horſes, by which over- 


dading the plaintiff's horſe periſhed, @ tort et a damages, 
Fc, It was objected to this writ, that it ſuppoſed no tort 
the defendant, but on the other hand proved the plain- 


ſhould rather have a writ of covenant, But it-was 


aid by one of the judges, that the defendant committed, 


it ſhould ſeem, a treſpaſs in overloading the boat, by. | 


hich his horſe periſhed, and that the action would lie”. 
bus the notion of a treſpaſs, or a malfeaſance, was the 


rinciple upon which the application of this new remedy 


as explained, and juſtified, even in this inſtance, which, 
ms to approach nearer to the nature of a contract. 
Ir was taking the idea of treſpaſs in a very large ſenſe, 


0 conſider this and ſome writs which Tollow to be at all 


* 38 Ed, III. 35, 4 Vid. ant, vol. IL, 202. 
gn . * 22 Aff. 41. 
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CHAP. XVI. allied to it. From this time to the 42d jear, we find men, a 


| ſhould a contract be made between two men, that on 


which could be no other than actions formed upon the ſpe. 


ter, an action would lie for the money*, This actic 
| this Hiſtory met with; for covenant, which ſeems the on 


deed ; it muſt therefore have been a ſpecial writ upon th 


HISTORY OF THE 


tion of ſeveral actions, and dicta concerning remedies 


cial caſe of the party, without including any treſpaſs, ex, 
cept of the vague kind above ſuppoſed. It was ſaid, tha 


ſhould give the other gol. in caſe he would marry his daugh« 
could not be ſuch an one as we have hitherto in the courſed 


writ applicable to ſuch a cafe, would not lie but upon 


_ eaſe. We find ſeveral of the fame kind: an action again 


for directing a wrong officer to ſummon a pannel, whid 


— 


purpoſe of recovering damages againſt the ſheriff, Tm 
of them were ſuch for which the old law provided no re 
medy, matters of ſcandal being wholly of ſpiritual cognl 
- Zance,z and the laſt being within the ſcope of none of 


a ſheriff for quaſhing the plaintiff's eſſoin in a pla 


88 = 
* 22 Af. 70. 35 AF: 73. 
r y 30 Aſſ. 29, 
bid. 48. 7 42 Aff. . 


of replevin before him, without the aſſent of the ſuitors'; 
an action againſt a ſheriff for a falſe return of ſummons rr 


was therefore quaſhed x; an action of ſlander for calling 
the plaintiff traitor, felon, and robber J- an action again 
a man becauſe he took certain cattle from another, and offer. 
ed them to ſale to the plaintiff as his own, who, confiding iq 
his word, bought them, and they were afterwards taken fron 
him by the true owner * ; all theſe were actions of a ney 
form; thoſe againſt the ſheriff being writs of deceit upt 
the caſe ( mentioned under that name in the old Natur 
Brevium) introduced in the room of the writ of dec 
which has been mentioned before, and were merely for th 


common-law writs which ve have met W in forms 2 


Tas 
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gt 


= fame may be ſaid of the following : Treſpaſ (fays CHAP. XVI. 


Report) was brought againſt an inn-keeper and his ſer- 
nt; upon which the plaintiff counted, that whereas it 
s a cuſtom and uſage through all the realm of England, 
at in all common inns the inn-keeper and his ſervants 
Puld take good care of what things their gueſts had in 
ir chamber j in the inn, the plaintiff « came to the defen- 
t's inn, and left certain things in his chamber there; 
d while he was gone out, ſome perſons came and took 
2M aways through t the neglect of the defendant and his 


vants, per tort, et enconter les peas, and to the damage. 


the plaintiff, &c. and he had (fays the Report) a writ 


jon the whole matter according to * caſe; and the action 


as held good ©. 

In the foregoing caſes there was no debate upon the 
rm of the action; in the following ſome few objections 
ere ſtarted, which ſerve to give a better idea of the 
tion they then entertained of theſe ſpecial writs. An 
ion of treſpaſs was brought againſt a farrier, for that 


ing employed to ſhoe the plaintiff's horſe, quare clavum 
it in pede equi ui in certo loco per quod proficuum equi ſui 


longum tempus amiſit, &c. To this writ it was objected, 


EDW. In. 


at it was in treſpaſs, and yet was not laid vi et armis. It 


s anſwered, that the plaintiff 's writ was according to his 
4 and therefore good; and though it was ſtill urged 
at the writ ſhould fay vi et armis, or malitios fixit, and 
any treſpaſs was done, it ought to be againſt the Peace, 
t the writ was held good b. 
Turs ſeemed to be giving up the idea of treſpaſs intirely. 
ut notwithſtanding this reaſoning, we find the name was 
ll preſerved ; for, two years afterwards, there is a report. 
a writ of treſpaſs fur ſon caſe brought by a man againſt a 
rgeon, much u pon the ſame ground as that Juſt mentioned. 


* 42 Ed Ul, 1. 49 20 Hr. 15. pl 
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CHAP. XVI., The writ ſtated, that the plaintiff's right hand had been 
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hurt, and the defendant undertook to cure it; but by thi 
negligence of the defendant, and his want of care, hi 
hand was made fo much worſe, as to become a mayhen, 
a tort et d ſes damages, and the writ was neither vi et armi 
nor contra pacem. However, this was held good, ani 
treated as an action of treſpaſs : and yet, becauſe it di 
not alledge force and arms, and contra pacem, it was Cons 
ſidered, fo far, as differing from treſpaſs, properly ſo cal. 
ed; and for that reaſon it was the opinion of one of the 
Juſtices, that the defendant ſhould be ! to ml 
his law ©, 
THE following is termed by the Reporter treſpaſs am 
the caſe, and yet is laid vi et armis, and contra pacem. I 
was brought againſt a miller, and the writ charged, qual 
cum predictus fobannes, &c, et anteceſſores ſui a tempm i- 
cujus memoria non exiſtit, molere debuerunt ſine multuriW*t 
Oc. prædictus defendens, &c. prædictum querentem fine mil. 
turd molere vi et armis impedivit, &c, Upon this th; 
plaintiff declared, that when he came to have his com 
ground, the defendant took two buſhels, &c. with fore a 
and arms. It was objected to this, that as the plaintiff; in 15 
his declaration, ſtated that the defendant tooꝶ toll, he might 
have had a general writ of cepit et aſportavit his corn with 
force and arms, and not this ſpecial writ. To this it was 
anſwered, that ſurely the plaintiff, if he had ſuſtained at 
injury, was entitled to a remedy applicable to his caſe. Buoy 
the court decided, that as he muſt have brought a genera 
writ if all his corn had been taken, ſo he muſt if part was; om 
and therefore it was held that this writ was not good*, epo 
However, about three years afterwards the ſame writ was 
held good®. Again, we find an action of treſpaſs againk 
a woman for burning the plaintiff 's houſe with force and 


Frou 
hou | 


Auer 
4 Ed. HI. 1% 4 41 Ed, III. 24 44 Ed. III. 20. 
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rms; There Was no debate upon the form of the writ, 
ough the jury found that the houſe was burnt by negli- 
ence, and not with force and arms; or malice, and that 


he houſe in queſtion was rented by the woman from the 
Nlaintiff, from year to year f. f 
FRou the foregoing inſtances it appears not to ö have 


een well agreed when the proper remedy was a general 


ommon law writ of treſpaſs, and when a ſpecial writ 3 
or again, when a ſpecial writ ſhould be laid vi et armis, 


nd when not. Theſe were difficulties in this new reme=- 


N which were left to be ſettled by the refined notions 
hat obtained in after- times upon this ſubject. The great 


notive to inſerting vi et armis was, that the plaintiff be- 
ame thereby entitled to proceſs of capias, and the defend- 
nt could not wage his law ; whereas in a writ not cons 


lefendant might wage his law. 


93. 
CHAP. XVL 


— CE | 
EDW. II. | 


Wining that ſuggeſtion, there lay only dl rings, and the 


Tuus far of particular actions: we ſhall next ſpeak of Proceedings 


he proceeding and proceſs, which were more or leſs ap- 
licable to all the foregoing writs. Whatever conjectures 
nay be formed concerning the origin of proceedings by Bilh 
t is beyond all queſtion that actions were brought in this 
ay during all this reign, and the books are full of them. 


But we are not enabled to pronounce upon the nature and 
properties of this new method, as no debate aroſe upon it. 


We can only ſay, that they proceeded by bill in all the three 


ourts, of king's bench, common pleas, and exchequer ; ; 


at the bill begun A. queritur de B. Cc. and went on as a 


by 8 &. 


ommon writ; nor does it appear, from any of the caſes | 


eported, that in bills in the king's bench there was any 


ention of the cuſtody of the marſhal. If that was the 


round of juriſdiction, it was- ſo underſtood, and not 


hought neceflary to be alledged. The bills in the exche- 
Juer are in 23 * theriffs, who * be conſi- 


£48 Ed. III. 46. : | 
dered 


CHAP. XVI. dered as privileged perſons} in the light of king” 8 officen 
* The bills in the common pleas were ſometimes for aul 
againſt attornies; There is one brought qui tam pro d. 
mino rege, quam pro ſeipſo; and was for an aſſault by; 
perſon, who, being plaintiff in an action in that cout 
was, while bringing a writing thither to prove his caſe, at. 
tached by the defendant s. This being a contempt of the 
King's peace and juſtice, might for that reaſon be con 
fidered as the ſubject of an action in that form. It was lai 
down, tat a perſon might have an appeal by bill in t 
king's bench of any matter that touched the king, whethe 
mediately or immediately h. For further information a 
this ſubject, we muſt wait till we arrive at later time 
when they began to ſpeak more plainly about the com. 
mencing of actions by bill, and the extent of this prin 
lege was explained upon certain and ſettled rules. 


THERE was another courſe by which matters uſed to h 
commenced or forwarded in court, which was by ſurmiſed 
fugge/tion. In one ſenſe of theſe terms (and the origin 
one), in all probability, nothing more was meant than 
verbal application, praying that proceſs might iſſue fa 
carrying on a ſuit already commenced ; and in that fenſ 
we frequently meet, in the Reports of this reign, with 
ſuggeſtion to the court*, But there certainly was in t 
exchequer an original commencement of a ſuit, as has beet 
mentioned in another place, by a mere verbal ſurmiſe 0 
fuggeſtion ® ; and though this was ſometimes diſputed it 
the caſe of common perſons, yet it was ftill held to be th 
courſe of that court, and, in the caſe of the king, was not 
attempted to be withſtood I. This was the ſhape in whid 
that proceeding firſt ſhewed — which pag vat: gre! 

into an information, | 


: 30 1. 14. | * Vid. ant. vol. II. 424. 
3 5. ; 140 Ai. | 
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this reign much in the way in which it was deſcribed 
"MF: the former period; but it is ſaidu, that about the 
niddle of this reign it became the practice to draw up the 
Neclaration and pleas out of court, and deliver them in 
riting to the prothonotary, from whom the adverſe party 
eceived a copy, to enable him to give in his plea in an- 
ver. The book intitled Nove Narrationes is adduced as 
confirmation of ſuch conjecture, But this ſeems to give 
ittle credit to a conjecture otherwiſe without foundation. 
There appears nothing in the Reports of this reign to aſ- 
ure us of any ſuch alterations; for they ſtate the pleading 
n both ſides in the ſame manner as the Reports of the 
ime of Edward II. as though they were debated viva 
xce in court. Yet it cannot be denied, that, towards the 
atter part of this king's time, pleading was brought to 
nore certainty and ſyſtem than it had before exhibited ; 
ach as it was natural ſhould follow from the delibeention 
ith which proceedings might be penned when drawn out 
ff court. It is therefore truly ſaid by Sir Matthew Hale, 
hat pleadings were now ſomewhat more poliſhed than in 


as the firſt ſtep towards the refinement and ſubtlety af- 
fed by pleaders in after-times ; though at preſent they 
een ent no further than was neceſſary to bring the matter 
a queſtion before the court Nog due clearneſs and ow 
iſion. 

SUFFICIENT RIPE faid, in 3 of different ac- 
ions, to give ſome idea of the ſtate of pleading at this 
""Wcriod : what remains to be added will be very ſhort and 
general. It ſeems, that in the beginning of this reign the 
order of pleading to the count before the writ began to 


® Gilbert's Orig, of King's Bench, | » Hiſt, Com. Law, 173. 
| obtain 
Yor 


he former reign, without running into uncertainty, pro- 
=” or obſcurity. The putting of pleadings into writing 
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nn in cauſes was carried on ** great part CHAP, XVL. 
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CHAP. xvi. obtain in practice; for it is ſaid in the 4th year, that aft 
— — 
EDW, | III, 


7 


The ſecta and 
law-wager, 


ol juſtification or title in almoſt all actions, and to avoid a 
much as poſhble the general iſſue : this led to much vying 


nature of aſſiſes and real actions, which being ſpecial in ther 


the parties to be particular in their pleadings : the perſond 
actions in uſe naturally partook of the prevailing taſte ; nc 


though they Kill continued to be produced: but fince theſ 
had thus become almoſt e it may be e whes 
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over of the writ (which was neceſſary previous to its being 
pleaded to) the defendant ſhould not plead to the counts; 
and though afterwards ? the contrary was permitted, yetz 
few years after, namely, in the 30th year, it ſeems to hat 
been ſettled in the following way: that a defendant ſhoulf 
plead firſt to the juriſdiction, then to the perſon of the plain. 
tiff or defendant, then to the count, then to the writ, an 
laftly to the action a. There might be reaſons of conve. 
nience and propriety which contributed to eſtabliſh thi 
courſe. When pleadings were put into writing, it was mn. 
tural that the count ſhould hecome more ſtrict and formal, 
and, as it contained the ſubſtance of the writ, it ws 
ſufficiently full and explicit to become the firſt object of cri 
ticiſm to the defendant, as the writ had been in earlie 
times r; the defendant therefore in his defence was en. 
pected fifſt to take notice of that, or An to walve al 
objections to it. | 


Tue faſhion of theſe times was to ſtate ſpecial matte 


and revying on both ſides. Perhaps this aroſe from tix 


form and for the trial of ſome title, neceſſarily called upot 


to mention, that in treſpaſs and replevin ſome 3 1 
title was very often litigated. 
We have ſeen in the preceding reign *, that the praC- 
tice' of examining the ſea of the plaintiff had ceak 


4 Ed. III. 133, 134. r Vid. ant. vol. II. 266, 167 
P 24 Ed. III. 35. 47. „Vid. ant. vol. II. 332 
'% Thel. Dig. lib. 10. c. 1. 21. „„ | 
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ter now they continued even to be produced ; at leaſt, CHAP, XVI. - 
ere is no mention of the ſecta all through this reign ; tho” Conn . 
e formal concluſion of declarations by inde producit ſec- 2 1 
im, as it was ftill uſed, preſerved a remembrance of the 

d practice. The ſecta, however, were {till produced by ö 
defendant, who waged his law, though it may be pre- 

med they were never examined; as the only object of 

ch examination had formerly been, to confront them, 

ad weigh their evidence * that of the plaintiff's 

a. 

Tur 3 did not ſeem to be ſettled upon ſuch 

ed principles, as to leave no doubt about the inſtances 

here it ſhould, and where it ſhould not, be allowed: we 

d ſome difference of opinion upon this point. The 

ate in which this piece of old law ſtood in this reign, 

il be better underſtood from a ſhort view of ſome ad- 

deed caſes. 

We have before ſeen, that a defendant was not permit- 

| to wage his law againſt an obligation: however, tho? , 8 
could not deny the obligation, and the debt grounded _— 
ereon, in this way; he was allowed, in an action upon a | 
2d, the privilege of waging his law of non-ſummons, and 

e like, in the ſame manner as had long been uſed*. The 
lowing are ſome iũſtances of law-wager. In accompt, =] 
defendant ſaid, that he gave the plaintiff a ſtatute for = 
debt, and a tunnel of wine for the damages ; to which | | 

: plaintiff replied, that he never received them, and ten- — 
red his law, which was received ; the iſſue being con- | 
Ned as in the nature of the general iſſue in detinue, 
ere the Iaw-wager was the common trial, In an action 
accompt where the receipt was alledged to be by the 
nds of another, the law-wager was allowed v; u the ſame 
o in debt upon the arrear of an account *, 


> * 49 Ed. 111. 3. 43 Ed. ur. 
30 Ed. III. 4. b. | 5 1. a. 8 
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_ lating to the freehold, ought to take the action out of th 
common courſe, like an obligation upon which an actia 
of debt was founded. In another action, ſome years afte 


Oy 


recovery of rent, becauſe it was connected with the realty 


the ſpiritual court was a treſpaſs and contempt of the king 
_ writ and authority, and in ſuch cafe no wager at law col 
be allowed b. 
allowed in a ſubſequent caſe, though in another they 1 
turned back to the firſt reſolution, and ſo ſettled the la tho 
Indeed it was held generally, that no defendant could waiſt tt 


HI S T ORY O F THE 


In detinue of charters law-wager was allowed 7, not 
withſtanding it was urged, that charters being things re. 


for detaining charters, this matter was argued again, a 
a difference ſeems to have been taken between a gener 
declaration for charters, and one that ſpecified the charten 
detained ; upon which the plaintiff had leave to amend 
and, after ſpecifying the charters, the defendant was forc 
to plead to the country: this, however, was of a bailmen 
to the predeceſſor of the defendant, who was dean of 
church, which was an additional reaſon for putting it to th 


%- 
— 


I x was 1 that law-wager ſhould not lie in debt f 


_——— 


The rent in this caſe conſiſted not in money, but in ca 
and other things; and the action was laid, not in de 
but as for a detinet of thoſe articles; upon which grou 
it was that the defendant offered his law-wager ; ; and upe 
the above reaſon it was refuſed, 


In an attachment upon a prohibition, the defendant 
not ſuffered to wage his law; for it was ſaid, that ſuing! 


ul 


Notwithſtanding this determination, it! 


his law againſt the king *, for which reaſon it was nei eſti 
allowed in the court of exchequer. It was held, ur: 


7 38 Ed. III. 3. 2, v 18 Ed. III. 4. a. the 
* 4 14 III. 41. b. F 22 III. 39. a. am | 
50 Ed. III. 16, b. 928 * III. Le 
e IÞ DEM 291] 
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ere a eker. might wage his law, his executors might 
0 ©, | 

THE trial by f. which is ſo often mentioned in 
lanville and Bratonf, continued ſtill in uſe, though its 
plication was extremely circumſcribed. It ſeems to have 


, by conſtruction of law, be ſuppoled to be within the 
owledge of the pais or country. The moſt common 
ances we meet with of this trial were, where the huſ- 
d was alledged to be alive in another county, Thus, 
an aſſiſe brought by a woman, que fuit uxor B. the te- 
nt ſaid, that B. was alive in another county, and he was 
dy to prove it; that is, to put it on the trial by proofs. 
this it was anſwered by the other ſide, that this amount- 


ſe; therefore they . prayed the aſſiſe might paſs. But it 
n always tried by proof, and fo it muſt continue ; yet, 


xdging gue fuit uxor B. it would have been otherwiſe. If 
deed of an anceſtor was pleaded, and it was contended on 
other ſide that ſuch anceſtor was alive in another coun- 


uld be tried by the affiſe, and not by progfs 5. In an aſ- 
againſt baron and feme, the baron did not appear, but 
wife did, and pleaded the death of the baron in a fo- 
en county; upon which the plaintiff prayed the aſſiſe, 
thout alledging the baron to be alive in the firſt county: 

t this creating a difficulty, the juſtices adjourned it to 
eſtminſter, where it was adjudged that it ſhould be tried 


man, for the death of her huſband, in the county of 
the defendant ſaid, that he was alivein Re of N. 


29 Ed. III. 36. b. 37. 3 36 all. 5. 
Vid. ant. vol. I. 126. 161. 143. 39 Aff. 9. 
„and yol, II, 2 59, 260, f — — — 


n reſorted to only in ſuch caſes where the matter could 


to the iſſue of covert baron, which was triable by the 


the opinion of the court, that this point had formerly 


or beyond ſea; it was the opinion of ſome, that this 


proofs ®, Again, in an appeal in the king s bench, by a 
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Trial by proofs, 
and other trials. 


y ſaid, had the aſſiſe been brought without the plaintiff 
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and they had a day given them to bring their proofs on bo 
ſides ; one to prove the death, the other the life of the pay 
ty. This trial in appeal was conſidered as peremptory 
and therefore, if there was a doubt of ſucceeding, th 
would withdraw that 121 and * the . ue, nd 
guilty k. 1 
Tux foregoing trials were al upon one point: thefd 
lowing was of another fort. In an aſſiſe there aroſe t 
iſſue, whether the priory of D. was donative and remoy 
ble, or perpetual; and the Reporter ſays, it ſhould { 
| this ought tq be tried by the aſſiſe, and not by Jo 0 
cCauſe it lay in the knowledge of the pars, whether r 
priors had enjoyed the land all their lives, and acted 1 
lawful owners all that time: but it was ſaid by Percy, t 
as the prior was a prior alien, and the chief priory was by 
yond ſea, it ſhould be tried by proofs '. It may be obſerve 
that the formal words by which a party ſignified, that| 
meant to make out what he aſſerted per pais, namely, th 
he was ready to verify it, ſeemed to import a higher conh 
dence in this deciſion than in any other ; and again, wh 
the evidence of proofs could no more than prove the ma 
tex on one fide and the other, the determination of the ju 
was called veredictum, that i is, as it ſhould ſeem, a vert 
not to be controverted. 
Tre were other methods of enquiry, which might! 
called trials per proves, and were the remains of thed d t 
Juriſprudence. A recovery by default in dower on a pil 
cape Was pleaded i in an aſſiſe, and the plaintiff ſaid the E 
in queſtion was not compriſed i in that recovery. This 
to be tried by the ſummoners and viewers in the firſt actiot 
and if it had been upon a grand cape, then by the ſummat 
ers, Viewers, and pernors”, In other caſes, where la 


41 Aff. 5. OT nts | 
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as to be identified, there was a mixed trial, conſiſting CHAP. XVI. 

artly of. the pars, and partly of proofs: as where, in an DW. I. 

ſe, there aroſe an iſſue, whether the land in queſtion 

as extended, and put in execution under a ſtatute mer- 

hant; there proceſs was awarded againſt the extendors to 

joined with the aſſiſe to try. the iſſue a. Where a recovery 

as pleaded in a former aſſiſe before the ſame juſtices, and 

e plaintiff ſaid they were not the ſame tenements, he put 

mſelf to prove it per primes juratores et per alios, and it 

as tried in that manner. This trial by the former ju: \ 

rs, and by others, was very common where a former re- 

yery was in queſtion P. The practice of joining the 

itneſſes in a deed to the pannel of jurors, was very an- 

nt, and continued Rill in uſe, as will be ſeen preſently. 

ANOTHER mode of trial was by the certificate of the 

hop, who had cognizance in certain queſtions of a ſup- 

ſed ſpiritual nature, Much debate had been occaſioned 

me conteſts about ſpiritual juriſdiction between the lay | 
d eccleſiaſtical courts. When the grand bounds of theſe — 

o tribunals were ſettled by parliament, and by long 

ze, there apparently {till remained diſputes about terms, 

ich led into many ſubtle explanations and artificial diſ- 

tions. Though it was beyond all queſtion, that, in 

ſes of general baſtardy, matrimony, profeſſion, divorce, 

d the like, the court chriſtian was to determine ; yet it 

s held, that eyen thoſe points might be brought into de- 

ein ſuch a way, as to draw the cognizance of them 

m the ſpiritual to the lay tribunal. - It depended there- 

e upon the pleading, and the form of the iſſue , whe- 

r they were to be tried by certificate, or per pais. So 

nutely were theſe pretended diſtinctions refined upon, 

t they did not always eſcape the charge of contradiction, 


31 Aff, 6. „ „ 40 Aſſ. 4. 
22 Aſſ. 16. ©, Vid. ant. vol. I. 46 6. 
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tiffs, and one of them had ſince been married to the t 
nant, therefore ſhe was the wife of the tenant, and not- 


upon the divorce only, that being wholly a ſpiritual matt 
muſt have gone to that tribunal ; but the concluſion bein 


This diſtinction may help to reconcile many of the cak 


the court chriſtian *, which alone could judge of it. Wha 


though the profeſſion was properly to be tried by the cen 
ficate of the ordinary, yet here the profeſſion was admit 


ledged in the ordinary's priſon, at the time of the outlay 
it was tried by certificate *, It ſeems, that it had becbn 


.. H1$TORY OE. TAL 
In an affiſe by baron and feme, 5 alle aged by d 


tenant, that there had been a divorce between the pla 


r * 7 * 2 by 
5 * 0 D 
G 2 2 4 


the plaintiff. After much debate and argument, it y 
held, this ſhould be tried by the pazs, and not by certifica 
of the ordinary; and this was on account of the concluſy 
of the plea, et eſſent nient ſon feme" for if he had reſt 


a matter in pais, brought the whole before the country! 
Thus, where the iflue in quare impedit was void, or 
void, it was to be tried by the country; but otherwiſe if 
had been full, or not full; for plenarty was to be tried) 
the iſſue was, whether the maker of a deed was profell 


the day he made it, it was tried by the country ; becauk 


and the doubt was only upon the time when the deed m 
made u. On the other hand, where impriſonment was: 


the practice to try by the country even the direct queſtia 


of profeſſion, general baſtardy, and the like, if alledged ſor 


a perſon who was dead, or a ſtranger to the action. I 
had been done in "W's poſſeſſory actions, particularly ove 
aſſiſes, where diſpatch might be thought ſome apology ii 
the innovation ; but this was not univerſally 1 Irs, 
they ſeem to have recurred ſometimes tp one tribunal, Matt 


ſometimes to another, ROOMS to the opinion of dif 1 
judges “. | 85 
x 7 35 Ed. 111. 31, on ol Bro. Triall 140. 
9 Aſſ. 8. e J 38 Aff, 30. 41. Ed. 1, 
4 = Ed. III. 20. 2 Ed. III. 8. . 
f 4 Alf. 10, De 
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Upon the whole, the law ſeemed to ſtand thus: That CHAP. XVI, 
e iſues of feme or not feme covert, of ſole parſon or not 8 
Vvrſon, born before eſpouſals or after, and the like points, 

hich were mere temporal facts, were to be tried by the 

ais; but the direct points of general baſtardy, ne unque 

ccouple in loyal matrimony, profeſſion, bigamy, divorce, 

ility in a parſon, and the like matters of ſpiritual cogni- 

ance, were to be tried by the biſhop's certificate. Yet, 

wing to the forms of ſome actions, as well as to the way 

f pleading above ſtated, theſe direct iſſues on ſpiritual - 

atters were moſtly avoided. Thus, where a woman de- 

anded land of her own poſſeſſion, or of a poſſeſſion with 

er huſband, as in an aſſiſe, in a cui in via, and other poſſeſ- 

ry writs, the iſſue of ne unque accouple, &c. could not 

riſe : but it was otherwiſe in dower, and an appeal de 

orte viri, for there ſhe claimed through her huſband =. 

he nature of poſſeſſory actions was ſuch, that the above 

ues ſeldom aroſe between the parties, but connected with 

ch circumſtances as made them very proper objects to be 

nquired of by the country; which conſideration was aſſiſt- 

d by a general propenſity rather to commit the trial to a 

ry, than to the eccleſiaſtical judge, 

IN proportion as any of the foregoing trials gave way, Trial per pair. 
e trial by the country ſucceeded in its place: this mode ; 
trial became every day more common. As it grew 

ore frequent; its nature and properties were more diſcuſſed 

d better underſtood, and the rules by which it was to be 

overned became ſettled upon principle. Thelearning upon 

is mode of trial conſiſted in the qualifications of the ju- 

rs, the manner of giving their verdict, and ms ſubject 

atter that was within their cogniſance. i h 

Tux idea of j Jurors being of the vicinage where the 

iſt to be tried had happened, was in ſome meaſure given 


40 Aff 17. 4e Ed. III. 25. 49 Ed. III. 18. go Ed. III. 19. 
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| CHAP. XVI. up; for they were now to enquire for the body of the 
— county, and it was ſufficient if there were two of the 
3 uh hundred to inform the reſt: howeyer, it was a good cauſe 
of challenge if there were no hundredors *. If the venut 
was awarded out of two counties (as it was in ſome caſe) 
each ſheriff was to return twenty-four jurors, and thereiliſh; 
ought regularly to be fix of each upon the inqueſt; 
tho”, ſhould it appear upon examination of the jurors tha 
there were not ſix in town, the inqueſt might be ſupplied 
from others d. In all caſes where there were not ſufficient 
of the jury returned, after defaults or challenges, the 

_ plaintiff might pray a tales, as it was called, to the amount 
of ten, but not further © ; for tho* decem tales was com: 
mon, fays the book, we never heard of ungecim tals i: 
notwithſtanding, in an attaint eighteen tales were allowed Wis 
to make up the jury of twenty-four l. Where an aſſaul 
happened in Weſtminſter-hall, and it was proſecuted by 

bill in the king's bench, a jury was awarded of thoſe per- r 

ſons who kept ſhops in the halle. In order that the ju 

might be above all exception, the cauſes of challenge were 

very numerous: theſe were either to the array, or to the 

polls. If a juror was nominated by either party, if the 

ſheriff was des robes, as they called it, to either party, 

theſe were challenges to the array ; the ſheriff not 

„%% » e ſufficiently impartial to return an indif- 
ferent jury. If a juror was a relation, even in the re- 

mote degrees, as in the eleventh degree, or if he held lands 

in leaſe of either party, it was a good challenge to the iſtic 
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| s Poll s. s When ſuch diſtant apprehenſions of favour in * Ib 
POLE 
i rors were regarded as legal objections, it is eaſy to imagine 
9 | bo much argument might | be e on the ſubject of chal- 
| | 2 13 Af. 12. | 7 42 Aſſ. 18. 2 
by » a8 £4. HI. 50, b 78 Ed. III. 25. 49 Ed. III. 1. v. 
3 © 47 Af. 17. 4.41 Ed. III. 9. 21 Ed. III. 41 F 
} | - - > * 21 EQ, III. 43. | * Yid- ant. vol. I. 329. 2 
j A CHAL- 
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te BE A CHALLENGE of the array ub to be tried by the co- CHAP, XVI. 
he ners; and if it was found againſt the ſheriff, the venire md 
W. . 
ur Would be directed to the coroners. A challenge of the 
e would be tried by two of the jurors already ſworn, if 
WY many were ſworn, otherwiſe by ſome perſons de circum- 
re WH 11tibus b. 
tz We have ſeen the method which * gat into practice 
aa the time of Edward I. of compelling a jury to agree in 
ed eir verdict. This authority over jurors ſeems to have 
een exerciſed by judges with very little ſcruple. Some 
de tances of the treatment experienced by jurors in this 
en will ſhew the notions entertained by our anceſtors 
m. ncerning this praceeding. In the eighth year of the 
» ng, in a writ of mortaunceſtor, a juror who had delayed 
od ſs companions a day and a night becauſe he. would not 
uu ee with them, and this (as the book ſays) without any 
god reaſon, was committed to the Fleet, and was after- 
r- irds let to mainprize, till the court were adviſed what 
y to take with him. In the third year, where, in an 
ere lion of treſpaſs, one of the jury would not agree, the 
he age took the verdict of the eleven, and committed the 
he elfth to priſon . The fame was done in the twenty- 
ty, rd year !. But the taking a verdict ex dicto majoris par- 
ot Juratorum, tho* conformable with the old practice n, 
if. Nan to go out of uſe towards the latter end of this reign; 
e- in the fortieth year, when eleven gave their verdict 
ds Without aſſent of the twelfth, they were fined by the 
he Witices n. s 
u- Ir the next year this point was debated, 90 finally ſet- 
ne ed. In an aſſiſe, all the jurors were agreed except one, 


o could not be brought to concur with them; they 
re therefore . and remained all that . and the 


21 Aſſ. 26. a Aff. 10. i Bro. Jurors 53. 
Vid. ant, vol. IT 267. Z m Vid, ant. vol, L 268. 
Fizz, verd. 40. 2440 Aff. 10. 
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char. XVI. next without eating or drinking; and then, being aſky 
No, and that he would firft die in priſon ; upon which 

the Juſtices took the verdict of the eleven, and committel 
the ſingle juror to priſon, But when judgment was praye 
in the common bench upon this verdict, the juſtices wer 
unanimouſly of opinion, that a verdict from eleven jurm 
as no verdict at all : and when it was urged that forme 
judges had taken verdicts of eleven, both in an aſſiſe an 
treſpaſs, and particularly mentioned one taken in the 
twentieth year of the king; Thorpe, one of the juſtices, fail 
that it was not an example for them to follow, for that 
judge had been greatly cenſured for ite; and it was fil 
of the bench, that the juſtices ought to have carried the 
Jurors about with them in carts till they were agreed 
Thus it was ſettled at the cloſe of this reign, that the ju 
rors muſt be unanimous in the verdict, and the juſtica 
were to put them under reſtraint,” if neceſſary, to produce 
ſuch unanimity. If the jurors, when committed to the 
care of the ſheriff ate or drank or went at large, the ver- 
dict was void, and the party might have a new venirel 
It happened, when a jury were put together to conſider d 
their verdict, one of them ſecretly withdrew himſelf : fo 
this contempt he was fined and impriſoned, and another 
ſworn in his place 1. This compulſory power ove! 
jurors extended even to the pannel ; for where a falſe retum 
of jurors was made by the bailift of a franchiſe, the Jon 

_ reformed the pannel”. 


To relieve Beende from the difficulty af Jeciding 
the jurors might find their. verdict at large*, as it was cal-iſo 
ed; that is, they might ſtate the ſpecial circumſtances, andMiſfſcer 
leave it to the diſcretion of the court to make the conclu : ¶ fact 


4 Aff 17. + n 
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jon thereon : and they might do this, as well on a ſpecial CHAP. XVI. | 
s a general iſſue r. In ſuch verdicts, it was not uncom- TX 
on for the jury to find fines, and other matters of record; | 
or though they could not be compelled to find matters of 

ecord, they might, if they ſo pleaſed u. 
THERE was great doubt, how far the jurors 1 — 
ike cognizance of matters that happened out of the county; | 

zor does there ſeem to have been any principle yet agreed 

pon, which enables us to pronounce with confidence as 

o the general law upon this point. Perhaps, the diſtinct 

uriſdiction between counties depended much on the ſame 

ort of reaſoning as that between the ſpiritual and temporal 

ourts; ſo that though the jury of one county could not 
nd a fact which was neceſſarily of a local nature, and had 
appened in another county, yet they might judge of mat- 
ers that were only accidentally ſo, or dependent upon ſuch 
ocal fact. Thus it was held, that the jurors in aſſiſe 
ould not find a dying ſeiſed in another county, but they 
ight find the dying ſimply*. It may be obſerved, that 
he general propenſity of courts was, to confine jurors to 
he cognizance only of ſuch things as happened rs their 
dyn county, 

Ir there was any doubt concerning the congatibiey of 
e jurors of one county to take notice of facts happening 
n another, there was not leſs difficulty in deciding from 
hat county the jurors ſhould be choſen to try an iſſue 
When joined. It was uſual in-pleading, for the parties to 
alledge the locality of facts conformably with the real truth; 

ſo that in the courſe of pleading, two or more different 
ounties might be mentioned as the places where ſeveral | 
ſeenes of the tranſaction in queſtion had paſſed. When a 
fact was faid by one party to have happened in the count 
of A. and by the other in the county of B. and the writ 
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CHAP. XVI. perhaps had been brought in the county of C. it required 
ſome technical diſtinctions to aſcertain whence the juroy 


ſhould be brought to try the fact in diſpute. One ſort d 


reaſoning prevailed at one ti me, a different one at another; 
and there ſeems to have been very few caſes where any 


fixed rule was laid down, to govern the court in award. 


ing the venire facias to one county or another, 


IT was repeatedly debated, whence the vicinage ſhoull 
come to try the iſſue of villenage. It ſeemed natural to ty 


this by the vicinage where the villenage was alledged to 


be, and ſo it was in the old law?. We find in the 39 
of the king, that practice ſtil] cenie for being at iſſue, 
whether the demandant was a yillain regardant to the 
manor of T. in the county of N. or a baſtard ; and the 


manor was in one county, and the birth alledged in ano- 
ther; the venue was awarded in the county where the 


manor was. But in the next year, when an iſſue arok 


like the former, the venue was not awarded where the ma- 


nor lay, but where the writ was e Again, in the 


43d year, an iſſue of villenage ari ing, the venue was 


awarded where the manor lay, and not where the birth was 
alledged v. Yet the next year, they ſeemed to have return- 
ed back to the practice of the year 41 ; and that ſeemed to 


| be relied upon as the better opinion. But in the 47th 
year, the court were ſtill in doubt; and in order to ſettle the 


practice, they ſuſpended the iſſue of the venire till they had 
conſulted parliament, whether the venue ſhould be of the 
county where the villenage was alledged, or where the yrit 
was brought. What was the reſult of this application 
of the judges, we do not know; but in the 5oth year 


there was a petition to parliament, praying, that where: 


ever a n aroſe concerning a man's birth, in pleas of 


y Vid. ant. vol. / 43. : b 43 Ed. ur. 4. 
39 Ed. NI, 36. 1 BO WO 
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brought; this petition, however, was rejected e. 

Taz two guides for ſettling the venue ſeemed to be the 
and, and the fact alledged; and when the balance was 
ought to ſtand equally between them, there was ſome- 


ury naturally came from the county where the writ had 
Wuppoſed the tranſaction. All this will be better under- 


ny fact, as payment, an agreement, or the like, was 
lledged in another county, it ſhould, notwithſtanding, be 


pon the very deed granting the leaſes. In a writ of per 


manor was in NM. and the writ brought there, yet, the land 
ing in S. the venue came from thence l. 

SECONDLY, as to the fac. In a writ of annuity, where 
e ſeiſin was alledged in a different county from that 
chere the land lay, and that where the writ was brought, 
he venue came from the county where the ſeiſin was al- 
euged i. In debt by an adminiſtrator, the defendant plead- 
ch that the deceaſed made executors, and died in a foreign 
ounty; the plaintiff replied, that he died inteſtate : here 
e venue was in the foreign county x. A releaſe was 
leaded; the venue was, where the deed bore date, and 


din a foreign county, the venue was from thence; and 
ais was laid down as a general rule n; but not ſo where 
onditions were pleaded, and alledged at another place *. 


V Cott. Abrid. go Ed. III. 152. 44 Ed. III. 16. 
44 Ed. III. 42. 45 Ed. . 3+ 1 44 Ed. III. 34. 
45 Ed, III. 8. „ 44 Ed. III. 42. 
n Ed. III. 18. „46 Ed. III. 15. 
- ne II. 5. 48 Ed, 111. „ 45 


imes a venue from both. Where it was indifferent, 1 


tood by ſome examples. In the firſt place, of land, It 
as ſettled, that in debt for rent on a leaſe for years, if 


ied where the land layf, although there was an iſſue 


ue ſervitia, non-tenure was pleaded ; and though the 


ot where the land lay l. In a plea of covenants perform- 
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char. XVI. If noone was pleaded, the j jury was to come fron 
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Qadulterer in London, the venue came from London?. In 
accompt, the defendant pleaded infancy at the time of the 


the place where the impriſonment was alledged o. In an 
action of debt, there was a plea of a bailment in pledge x 
L. and the venue was awarded from L. In dower, where 
the tenant pleaded elopement of the demandant from her 
| Huſband at D. in the county of S. and reſiding with the 


receipt, and ſaid, that he was born at B. in another county; 
but the Jury came from the county where the receipt was 
alledged 2. Again, in quare impedit, upon diſabilih 
| pleaded, the plaintiff ſaid he was examined at D. in the 
county of C. and the writ was brought in D. but the jun 
came from Cr. When the venue was governed by the 
fact, it always followed the plea of the defendant, and not 
the replication; as where the defendant ſaid, that the 
plaintiff and others took away his wife in the county of I. 
and there detain her ; the plaintiff replied, that ſhe was at 
large in C. here the venue came from K. So when the 
tenant pleaded a warranty in the county of S. and the 
plaintiff replied, that the warrantor was ſtill alive in H. 
the venue was from S. ; theſe being caſes where the fat 
alledged by the defendant would in ſubſequent times hait 
been traverſed, and ſo brought directly in iſſue. 

A REPLEVIN was brought in Middleſex, the defendatt 
| avowed for homage; the plaintiff pleaded tender of bo- 
mage in the county of Suſſex, and the venue was awardel 
in that county". Where there was eloignment in ont 
county, and receipt in another, and iſſue was joined on the 
receipt, the venue was in the county where the receipt 
was — *. In an ailiſe of rent, upon the ſue of 1 


} 
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ENGLISH LAW. 1 
hargu þas, the venue came from the county where the CHAP. XVI. 
ed was made which was ſaid to be a conſtant rule er 
here non eſt factum was pleaded ). Yet, in a quare im- 


dit, it was doubted whether the deed of grant of the 
lvowſon hows be tried where it was made, or where the 


gurch was *. 


Tat following were inſtances where a venue of two 
unties was agitated or awarded. In an afliſe, they were 
iſſue on a ſpecial baſtardy, and the eſpouſals and birth 
ere alledged in a foreign county. There ſeemed an in- 
ination to try it by a venue of both counties * ; but in the 
xt year a baſtardy alledged in a foreign county was tried 
the aſſiſe d. Vet in the ſame year, where a baſtardy was 
edged in an aſſiſe, it was tried by a venue of both coun- 
s, though not without long argument. And thus 
bod the law as to baſtardy at the cloſe of this reign. In 
eſpaſs in the county of E. the defendant juſtified for com- 
on appendant to land in the county of W. and the venue 
as awarded of both counties 4. Where treſpaſs was laid 
B. againſt two, and one defendant pleaded not guilty, 
d the other a releaſe at A. there was a venue of both 
dunties e. Again, where a releaſe was pleaded, and the 
arty replied that he was within age when he executed it, 
je venue was awarded both of the county where the deed 
as made, and where he was born . As a venue might 
> had out of two counties, ſo might it out of two diſtricts, 
ſmaller juriſdictions. In an aſſiſe of common in one 
anchiſe, appendant to land in another franchiſe, the ju- 


ave 


the rs were to come from both the franchiſes ; and it was 
pt id, the aſſiſe could not be taken by the men of one fran- y 
ile alone, any more than in an aſſiſe in confinio comtatis, 


! 26 Aſſ. 3. © 46 Ed. III. 6. 
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up, which would carry the trial to another; the con 


are, however, ſome determinations upon that point. 
was held, that an action of accompt againſt the bailiff d 


A prohibition was to be brought where the ſummons| 


might be ſeparate actions of falſe impriſonment; the fat 


another®. A quare impedit was to be brought where f 
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Again, in an appeal of mayhem in the ward of Cheap, t 
defendant pleaded ſon aſſault demeſne, and in his own d 
fence, in the ward of Cornhill; and the jury came frg 
both wards b. 1 
Ir no venue was laid in the plea (which ſometimes, th 
not often, did happen), the fact was taken to be in th 
county alledged by the plaintiff”. i, The option of the plain, 


tiff to chuſe the county in which he would bring his adi r 
' ſeemed of little value; for if he laid it in a foreign coum ib 
he might be brought back, by the pleading of the defen 


dant, to try it in the true one: or if he brought it in t 
true county, ſome juſtification or diſcharge might be f 


quence of which was, that there was little debate about f 
venue which the plaintiff choſe for his declaration. The 


manor ſhould be brought in the county where the man 


was. Detinue might be brought either where the detin be 
or where the bailment was alledged. Warrantia char 
might be brought i in another county than where the la 


lay*. An action on the ſtatute of labourers might | 
brought either where the retainer was, or where the d 
parture of the ſervant was alledged I. An attachment 


appear had been ſerved n. Where a perſon was taken! Fe, 
one county, and carried into another, it was ſaid, tht 


where a diſtreſs was taken in one county, and carried in 


preferment lay that was in queſtion ; but we find the ki 
brought a writ in a foreign 3 and it was be 


bo 30 Aſſ. 42. | 145 Ed, III. 1. P. 
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elle. Forfeiture of marriage was to be brought where 
je tender was P; a writ of ward in the county where the 
nd lay 4. 

WHENEVER the witneſſes to a deed were joined with 
e jurors, they ſo far differed from the pannel, that they 
zuld not be challenged, ner was their concurrence neceſ- 
ry to complete the verdict”, It was a rule, that the 


irors ſhould be exempt from attaint, if the witneſſes 


greed with them; but if they diſſenteq, the jurors were 
able, as in other caſes. Proceſs might be had againſt 
itneſſes, even where a deed was not denied directly, but 


eiſſue was upon the effect and conſequence of it; as, il ne 


harga pas per le fait, ne releaſa pas, and the like *, 

Very little has yet been ſaid on the proceſs of capras, 
d writs of execution: the latter are paſſed over in ſilence 
y Bratton, and it was of late that the former had become 


much uſe. We have ſeen that the writ of capias, be- 


g a proceſs of contempt*, did not iſſue without ſpecial 
d of the court; and in granting. it, whether in caſes 


here it lay at common law, or where it had been or- 
ined by the late ſtatutes, the court exerciſed a diſcretion - 


cording to the circumſtances of the caſe. In an action 
ra bag of charters, it was ſaid, that this was a matter 


too little importance to award a capias, and therefore 


was denied v. The bag, and not the charters, being 
e only pretence for the writ, they thought themſelves 


ſtifed if they were governed by the value of that, with» 


t any regard to the importance of the charters ; for 
eſe, being conſidered as chattels real, were not, they ſaid, 


ch chattels whoſe detinue could "entitle the plaintiff to a 
bias, under the ſtatute of this king. Again, in an ac- 


on of treſpaſs aunt. an innkesper for goods, which a 


{\ 
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gueſt loft while in his inn, the court would not awar| 


a capias upon the judgment, though the writ was cont 


| pacem ; ſaying, that it was found by the jury to be onl 


negligence; and a man was not to be ſent to priſon fi 
negligence only, where he had committed no fort u. It 
ſeemed to be held, that where the defendant appeared upay 
the diſtringas in the meſne proceſs, he was not liable tot 
capias ad ſatisfaciendum upon the judgment, but only to: 


Adiſtringas ad ſatisfacienaum* : and a capias in no Caſe wy 


allowed againſt an archbiſhop, biſhop, abbot, or prior, no 
againſt an earl, baron, or knight, becauſe it was preſumel 
that ſuch perſons muſt have ſufficient whereby they my 
be diſtrained x. 

Tux common writs of execution were i Feri fi. 
cias, and capias; beſides that above-mentioned of di/trin- 
gas ad ſatisfaciendum, where the defendant was to be com- 
pelled to make ſpecific redreſs, as in detinue. It was ſet- 
tled, that a capias might be iſſued after a fer: facias, and 
a nihil returned *. But after taking the body, no fin 
facias nor elegit could be had, the perſon of the defendant 
being conſidered as a full execution :; nor could the bod; 
be taken after an elegitb. An elegit might be ſued into a 


many counties as the plaintiff pleaſed . As the land wa 
bound from the time of the judgment only, an application 
had been made to parliament, that it might be bound from 


the date of the original writ ; but no alteration. was made“ 
Upon an elegit, all chattels were to be levied, undes 
which were included (as we have ſeen) a leaſe for year 
lands in ward, or in execution under a ſtatute 2. A git 
of goods after judgment was void, and the officer migit 


v 42 Ed. III. 11. | e Ar 43- 
409 Ed. III. 2, Vid. ant. vol. II. > 50 Ed. III. 
| 187, in the note, 47 Ed. III. 26. 
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vy them under an elegit, or fieri facias, notwithſtanding CHAP. XV"s 
ale or gift, they being bound by the judgment. A WW. rt 
rſon taken upon a capias ad ſatisfaciendum, was not to 
- ſuffered to go at large, though he had found mainper- 
ors: the ſame, if he was charged on a capzas pro fine b. 
And if he eſcaped, another capias might be had, as well as 
In action againſt the gaoler b. The eſtabliſhed practice 
*, upon the return of the firſt capias ad ſatisfaciendum, 

o iſſue an exigent, and ſo to proceed to outlawry. 
SEVERAL ſtatutes were made in the reign of Edward J. 
> enforce the execution of proceſs, and to puniſh the ne- 
lects of ſheriffs or bailiffs in ſerving it l. In the time of 
enry III. it had been uſual to amerce ſheriffs for omiſſions 
nd defaults of that ſort; but the method of levying ſuch 
mercements does not appear. A practice had now ob- 
ned, to deal with theſe officers in a more ſummary way; | 
pr the courts uſed to iſſue proceſs to the coroners to at- 
ich the ſheriff, and according to the nature 'of the caſe 
e uſed afterwards to be amerced k. Where an under 
eriff, having the charge of jurors, had ſuffered them 
d eat and drink, and to go at large, a capias ad reſpon- 
endum was awarded againft him, out of the king's 
dench. . | RE 
Trovcn we have met with ſeveral ſtatutes * to qualify 
he abuſes following from writs of protection, there has 
ot yet occurred any particular mention of them, ſo as to 
nable us to ſtate what the tenor of them was. The two 
rincipal writs of protection were diſtinguiſhed by the clauſe 
pf nolumus and volumus. The latter was the moſt general 
nd moſt ample. It was uſually obtained by perſons going 
or pretending to go) out of the kingdom in the ſuite of 
ome great man, on the king's ſervice; and it was under the 
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The crime be 


Treaſon, 


treaſons, notwithſtanding the ſtrict injunction of that af 
In order to ſet this ſubject in a true light, we ſhall fir 


4 CH AP. XVI. 


the bearer and all his lands and goods into his proteQion 


ed accordingly to ſee that his perſon and property wer 


to laſt to a certain time therein mentioned. Then then 


was in apprehenſion that the king, or ſome common pet. 


without a privy ſeal, which was neceſſary to obtain th 


ſhould preſume to take the property of the perſon ſoproteCted! 


was brought to ſomewhat more certainty by the famou 


to have happened before, and then ſuch as happened a 
that act. 


HISTORY OF THE. 
great ſeal. The writ (or letters patent) was directed t 
all bailiffs and others, ſignifying, that the king had taken 


guid prefecturus, Oc. becauſe he was going out of th 
kingdom on the king's affairs: and they were command. 


protected from all harm or injury; which protection wy 


followed this clauſe, Yolumus etiam, &c. ſignifying th 
king's pleaſure, that he ſhould be free from all pleas an 
plaints, except pleas of dower unde nihil, quare impedi 
aſſiſe of novel diſſeiſin, darrein prefentment, and attain; 
and certain other pleas ſummoned before the juſtices in 
eyre. The protection cum clauſuld nolumus, was of a mon 
confined nature: it was only had in caſes where a perſa 


ſon, might take his corn, hay, horſes, charters, or th 
like; and it might be granted by any maſter in chancer 


former. The clauſe from which the writ was named, w 
Nolumus, &c. ſignifying the king's pleaſure, that no one 


Wx ſhall now conſider ſuch alterations as were made | 
the criminal law during this reign. The crime of treaſa 


ſtatute made in the 2 5th year of this king o. All it 
treaſons enumerated in that act were conſidered as tre 


ſons before; and many that are not there mentioned, wen 
however, ſtill continued by the courts to be ,conftrut 


mention ſuch Caſes of treaſon i in this reign as are record 
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11 killed her miſtreſs, and was burnt ; which ſhews that 
was conſidered as a treaſon v; ſo that killing a miſtreſs 
as held equally criminal with killing a maſter. The 
Juniſhment of ſuch an offender was, to be drawn and 
anged without any benefit of ſanctuary a. How conform- 
ble the ſtatute of treaſon was with the common law as it 
en ſtood, may be judged by the following paſſage of a 
\eport in the 22d of the king, which was the year when the 


on of treaſon. Treaſons that touch the perſon of the king 
e there inſtanced as follows: Imagining his death, accord- 
g with his enemies, falſifying his ſeal, counterfeiting his 


e higher order of treaſons, as ſtated by The Mirror, tho? 
had been otherwiſe in the earlier times of our law. In all 


ear connexion with the royalty, the law allowed no per- 
dn but the king to derive any emolument from them; and 
jerefore he had the forfeiture of lands and goods. But 
here a maſter was killed by his ſervant, and in other in- 
rior treaſons, the eſcheat belonged to the lord of whom 
te offender held his land; all which correſponds with 
e language of the ſtatute of treaſons. The caſe in which 
e law was ſo laid down was, where a perſon was indicted 
Ir killing a king s meſſenger; which, on that occaſion, 
as held to be of the higher order of treaſons *, 


„or this he was drawn and hanged *. Shard, who was 


e judge on that occaſion, forbad, under pain of impri- 
ment, that any one ſhould furniſh the priſoner with a 


12 af. 30. e r 22 Aſſ. 49. 
! 21 Ed. III. 17. Os * 33 All, 7. 


etition was firſt preſented to the parliament for the declara- 


oney, and the like : ſo that coining was conſidered among 


eſe treaſons, on account of their heinous nature, and their 


AFTER the paſſing of the ſtatute of treaſons we find the . 
lowing caſes: A ſervant departed out of his ſervice, 
dd a year afterwards killed his former maſter, upon a ma- 
de that he had conceived againſt him while in his ſervice z 


„ hurdle 


17 


Ix the 12th year of the king, a girl of thirteen years CHAP. XVI. 
EDW. II. 
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' felony, and not treaſon :; for what reaſon, it is difficult u 


This caſe is very remarkable: firſt, as it was neither es. 
preſly within the ſtatute of treaſons, nor declared by the 


Homicide- 


he ſhould be dragged by horſes out of the hall where judg. 


it was only felony in him; but in the others, who did it i 


it was at the ſame time agreed, in the caſe of a ſervant who 
had procured another to kill his maſter, that as this, f 


be treaſon in the acceſlary. 


obſervable in what was called homicide ſz defendends 
where the defendant was required to make out the abſolute 


he died; here, becauſe it was proved that the perſon killing 


the purſuer, it was held to be felony?. Where the de- 
ceaſed had e the N to the ground, and * 
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. or other thing to be drawn upon; but directed tha 


ment was paſſed, to the gallows. Thus drawing was a ſe. 
rious part of the ſentence. In the 38th year it was held 
that adhering to the king's enemies in Scotland was onh 


ſay. However, where a Norman was captain of an En. 
gliſh ſhip containing ſeveral Engliſhmen, and they com. 
mitted many robberies on the ſea; it was held by Shark 
that, inaſmuch as the former did this in the Noxman tongu, 


Engliſh, as the Report exicelles it, the fact was treaſon, 
advice of parliament : ſecondly, as it was upon the high 
ſeas; from which it ſhould ſeem that the admiralty as ye 


did not exiſt, or at leaſt affected no juriſdiction of that 
ſort ®, The above caſe was held for law by the court; and 


committed, was only felony in the Fey it could nd 


THE ideas of homicide which prevailed i in the time d 
Bracton, ſeemed ſtill to govern . This was particular 


neceſſity he was under to act in his own defence. When 
one purſued another with a ſtick, and ſtruck him, and the 
perſon ſtricken again ſtruck the purſuer, of which blow! 


might have fled, but would not, rather —_ to aflautiy”” 


1 Bro. Cor. 36, - 8 vid. ant. vol. II. 9. 
„ 40 Af, 2 5. 43 Aff. 31. 
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is knife to kill him, and the definite while upon the CHAP: XVI. 

ground, alſo drew a knife, upon which knife the deceaſed, Lr 

a hurry to do the act, fell, and was killed; this was heli 1 

ot homicide ſe de efendendo, but no felony at all, the death 

aving followed from the motion of the deceaſed himſelf. 

This diſtinction was material to the defendant; for not- 

ithſtanding /e defendendo was a killing under an abſolute 

eceſſity in defence of one's ſelf or property, it was {till „ 
homicide, and the goods were forfeited upon conviction. | = 
do was it held at common law; and as the ſtatute of Glo- = 
eſter ® had only ordained that the convict ſhould have a 

harter of pardon, the forfeiture remained as before“. 


In reſpect of homicide when committed in defence of a 


the n's property, it was held, that where a thief aſſaulted a 
ioh an, and purſued him, if he killed the thief, the killer 
za ould go quit“. Again, where it was proved that the 
hu eceaſed and another came to the houſe of the defendant 


vith a deſign to burn it, and the defendant, being then at 

ome, ſhot an arrow, and killed the deceaſed; this was ad- 

udged not to be felony. It was at the fame time ſaid, 

at where a thief had robbed and killed a merchant, and 

ie merchant's ſervant came ſuddenly upon the thief, and 

led him, it was not felony ©. It will be ſeen preſently, 

at ſuch killing was ſometimes eſteemed juſtifiable. 

MosT- of the foregoing were caſes of homicide which 

rafton calls ex neceſſitate. We ſhall now conſider ſuch 

as he denominates ex juſtitid. This was, when the killing 

om in the execution of lawful proceſs. And here 

the defendant, inſtead of pleading not guilty, might ſtate _— 
the ſpecial matter in the way of a juſtification; and if it : 
was proved true, he went quit, without a charter of par- 
don. In ſuch caſe of juſtification, the jury were charged 

o find if the thief, againſt whom the proceſs was directed, 


Vid, ant. vol. II. 153. E „ 26 Aff, 32. 
ü 21 Kd. Ul * 26 Aſſ. 23. 
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could have been otherwiſe taken ; ſo ſtrictly did they re, 
quire, even in ju/tifiable homicide, that a plain neceſſ 


| ſhould be made out to warrant the killing. It was at the 


ſame time ſaid, that a man might in many caſes Juſtify : 
killing; as, where thieves came to rob, or burglariouſly to 
break a houſe, they might ſafely be killed, if they could not 
be otherwiſe taken: the ſame of a gaoler, if he had x 


weapon in his hand, and was attacked by his priſoners“; 
ſo that it ſhould ſeem, the killing a thief or a burglar, 


if he could not otherwiſe be taken, was not homicide ſe d. 
fendendo, but juſtifiable. In reading our old writers on 
criminal law, it ſhould be remembered, that they made a 


diſtinction between homicide ſe defendendo from necefity, 
and ſe defendendo P's? z the former n en the 


latter none at all. 

TukRk was no allowance in our old int * for the 
ee and paſſions of men's minds. A killing, if in 
a quarrel or ſudden affray, was equally felonious with any 


deliberate act of killing: it was ſo in BraQton's time 


and ſo it {till continued: therefore, where two men were 


fighting, and another interpoſing to part them was killed 


by one of them; to adjudge this felony, was perfect) 
conſonant to the notions of law that had long prevailed! 


In BraQton's time it was held, that to procure an abortion, 
after the foetus was formed and animated, was homicide: 
the courts now began to think otherwiſe. A man beat 


woman big with two children, of which one then died; 
the other was born alive, and baptiſed, but died two das 
after of the injury it had received; and all this was tated 
in an indictment : but it was held by the court not to be fe- 


lony s. It was the governing opinion all thro? this reign, 
that to kill a child in ventre ſa mere was not felony ; the 


reaſon given for 1 it N that ſuch a child, as it never way 


4 22 Af. 58. f 22 AM. 71. 


in 
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rerum naturd b, could not properly be ſaid to be occiſus; CHAP. XVI. 
o' the ſame reaſon would not apply to one that was born, 3 
d died of the injury it had received in ventre, as in the r 
regoing inſtance. | 
Tas practice was, if a jury acquitted a man of 13 
Ile, to direct them to find 20% was guilty of the killing , 
order that ſo heinous a crime might not go unpuniſhed. 
e find where a jury had acquitted a man who was in- 
Red for the death of another, and they were directed to 
y who killed the deceaſed, they ſaid that he was in a paſ- 
dn, and fell upon his knife, and fo killed himſelf *. It was 
mmon to indict a perſon de morte ignoti, which was held 
ficient ; but in an appeal, the name of the deceaſed was 
ways to be mentioned ; the latter being a ſuit that be- 
need only tothe relations, who muſt of neceſſity know 
im; the former being a preſentment by the jurors for the 
ing, without any knowledge of the deceaſed! There is 
opinion, that perſons outlawed for felony, as they were 
pita lupina, might be killed by any-body ; though Brac- 
on lays it down otherwiſe n; and ſays, that even where a 
ntence of law was not executed in due order, it was an 
fence. Very early in this reign we find a perſon arraign- 
| for killing an outlay for felony". In the 27th year, in 
n appeal of death by a woman, the huſband's outlawry for 
lony was pleaded, and, though over-ruled, a caſe was 
entioned where it had been allowed o. It is probable, 
at the layers of ſuch unhappy objects went without pu- : 
ment, rather from ſome peculiarity in the circum- 
ances of the proſecutions then in uſe, than from any princi- Ee, 
le of law authoriſing ſuch barbarity. The heir of a perſon 
outlawed could not have an appeal, becauſe of the cor- 
ption hy blood ; and therefore, us the time of Henry III. 


. . _ 3 
— — — 2 — - — — —— — — — —— 


* 22 Aff. 94. | m Vid, ant, vol. II. 20. 
21 Ed. III. 17. | 1 12 Aſſ. 3, 

37 Aff, 13. 27 Aſſ. 41, 

AI. 7. 22 All, 04, 5 
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CHAP. XVI. when the proceeding per famam patriæ became more con 


— —— — 
DW. III. Wed 
ders to juſtice. But now, when indictments were prefer 


red almoſt as frequently as appeals, it is no wonder thi 
| thoſe who. committed violence on ſuch wn wer 


Larceny. 


there was no regular method of bringing ſuch offen 


brought to puniſnment. 
TEE crime of furtum, or larceny, as it was now con 


monly called, began to be more minutely explained. The 


new learning upon this head related either to the things t 


ken, or the mode and circumſtances under which the 
were taken. A foreſter was indicted quod felonice ſuccidi 


et aſportavit arbores, &c. upon which indictment the jul 


tices refuſed to arraign him, becauſe the trees were annexl 
to the ſoil, and ſo not moveables corporeal, as they were re 


quired to be by The Mirror; and therefore felony coil 


not be committed of them even by a ſtranger, much leſs j 


the foreſter, who had the cuſtody of them. As to the tres 


being annexed to the freehold, it was ſuggeſted, that i 
would be different, if they had been cut by the lord; and 
afterwards taken away by ſome one 4. It was held, tha 
doves, fiſh, and other animals, being feræ nature, welt 
not ſuch things as a man ſhould ſuffer death for taking 


them; niſi (ſays the book) fuerunt felonict furata erm 
domum vel manfionem *, A perſon who lived a ſervant in 


| houſe got up in the night, took ſome things out of a cham 


ber into the hall, with intent to take them away; andi 
going to the ſtable for his horſe, was ſtopped by the oftler 
this was adjudged a ſufficient tating to make it a Jarceny' 
Taking away a woman with the goods of her huſband upal 
her, was held a felony of the goods, if it was againſt th 
woman's will; though it ſhould ſeem to be otherwiſe, | 


ſhe conſented to the bing . "Fes OO? to haft 


» Vid. ant. vol. II. 351. = 3 $7. AS: ; l 
* 12 Aſſ. 32, a 113 ATE 
1 22 Al. 95. 0 : WR 
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en 2 difference of opinion about the offence oy receiving 


fenen goods. A man was appealed by a provor, guid re- 
cle vit latrocinium ſciens de felonid ilk, &c. and the juſ- 


Weng e uſed to puniſh ſuch offenders ®, It was laid down, 


hief, but only when he accepted the thief's goods, in 
der to favour and ſcreen him *. 

We have ſeen in the reign of Edward I. v there was A 
ference of opinion as to the ſum which conſtituted grand 


> king, that a man ſhould be hanged if he ſtole 124. ; to 
ee ich the Reporter adds, Dixit tamen, quod laici dicunt 


on differed from that of lawyers, appears plainly from 
verdicts of juries, who, when they found a man guilty 
re the fact, and yet wiſhed to make it petty larceny, in or- 
t r to make ſure of being right, would find the goods 
be worth only ten-pence*. The better opinion ſeemed 


at theftbote was not when a man took his own goods from | 
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es would not put him to anſwer; though Shard ſaid, that 


petty larceny. It was ſaid by Thorpe, in the 22d year of 


E XON niſi ſumma excedat 124. *. That the vulgar opi- 


t to be that of Thorpe, but that which he attributed to 
elay gents. A conviction of petit larceny produced a. 


ing rfeiture of goods; ; and the puniſhment was, to be ſent 


priſon d aver penance *; which probably meant no more 
ancuſtody and confinement. 


mi Bur GESSOURS, as they were called by Britton e, or 
rlars, as they were now called, are in this reign de- 
tibed ſomewhat differently than they had been by that au- 
He ſeems to include the circumſtance of ſtealing 
2 . to conſtitute the crime ; but in the 22d year 
this king they are deſcribed as thoſe & who feloniouſly in 


* * 
ac 27 Af: 699. | bv: Vid. ant vol. IT. 275. 
* 42 Aſſ. 3. © Bro. Cor. 219. 
Vid. ant, vol. II. 2744 175 r 


' 22 Al, 30. + Vid.aat vol IL 274. © 


18 Al. * 
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Burglary, 


« time 
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ſome manifeſt overt act, like chat of depraedando or bury 


changed, even tho” he took nothing f.“ Thus the offen 


his other property, for it carried in it no idea of. ſealin 


and perſons were often executed as offenders, who, in tl 


actually committed no offence. It was faid by Shard, i 


reign. When common offenders were purſued with ſu 
violent preſumptions, the ſeverity with which ſtate - crime 


treaſons ſeems only to have put treaſons upon the ſame fo 


accomplices to the commiſſion of the fact, were ſubject 


HISTORY OF THE 


« time of peace break houſes, churches, walls, or doon 
« for which burglary *” (ſays the book) a man would þ 


conſiſted in the violence done to a man's houſe, and noti 


Again, robbery conſiſted principally in the violence donet 
a man's perſon ; for if only a penny was taken, yet the rol 
ber would nevertheleſs be hanged t. 

ResPECTING all theſe offences, it muſt be obſerved, th 
the intent was conſidered as equally criminal with the fad 


language of the preſent time, would be thought to ha 


the 27th year of the king, that a perſon taken depradan 
vel burgulando ſhould be hanged, though he did not put is 
execution his deſign : the fame of a man who aſſault 
with intent to rob, though he took nothing ®. This noti 
was of very ancient date, and prevailed all through tl 


were proſecuted cannot be wondered at. The ſtatute Mit 


with felonies ; for by that ſtatute ſuch delinquents were nt 
to be convicted, unleſs they had ſignified their intent 


landa in a felon. 
Ir the law puniſhed thoſe who 8 attempted to comme 
an offence, it is not to be wondered that thoſe who we 


the animadverſion of the law. Little is ſaid on the ſubje 


of principal and acceſſary by Bracton. Some deciſions | it 


| theſe two degrees of offenders. If a man received a felol 


this reign give an inſight into the diſtinct marks 


# 22 Aſſ. 95, 8 22 Afl. 39. d 27 Af, 38. 
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s to aid or favour him in his felony, he became an ac- CHAP, XVI. i 
ary ; but if he aided him per bon parol, ou ſuiſt, or ſent „ =_ 
ers for his deliverance, this did not make him an acceſſa- | | 9 
The idea of acceſſary was carried very far; for if 
acceſſary was received by any one, ſuch receiver became 
eſſary to the acceſſary, and might be appealed as ſuch k. 
man might! be tried as acceſſary after he had been acquit- 
as principal; for where a perſon on a plea of not guilty 
acquitted, he was afterwards indicted for receiving the 

n who had committed that ſame felony, after he had been 
awed for itz and he was arraigned, and obliged to plead 
Wit': for it was ſaid, his acquittal could have no effect 
diſcharge him of an offence which he had committed 
ce. It was a general rule, that an acceſſary ſhould not 
put to anſwer in any caſe of felony, till the principal 

5 attainted; and this was the practice all through this. 
gun. Every precaution was uſed to prevent the acceſſa- 
being tried for an offence, before it was proved that the 
cipal had really committed it, to avoid the abſurdity of 
king a man acceſſary to a crime which did not exiſt, or 
leaſt had not been proved on the perſon who commit- 
it. For the ſame reaſon, where a man claimed his cler- 
and was found guilty by an inqueſt of office, yet the 
eſſary was not arraigned, becaule there was a poſſibility 
it 7; principal might make his purgation before the ordi- 
2; and ſhould: the acceſſary have been found guilty 

| hanged, this incongruity would being a ſcandal on the 
um ice of the kingdom. 

lr the principal was found guilty of j juſtifiable 3 
defendendo, and had his charter of pardon, as there was 
felony proved upon the principal, the acceſſary went 
tk. Again, where the principal and acceſſary were 

26 Aſſ. 47. | | m 44 Ed. III. 7. 


26 Aſſ. 52. n 5 18 All. 13. 26 4 27. 
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| was of very ancient date, and prevailed all through ti 
reign. When common offenders were purſued with ſug 
violent preſumptions, the ſeverity with which ſtate-crime 


HISTORY OF THE 


« time of peace break houſes, churches, walls, or doon 


« for which burglary *” (ſays the book) a man would þ 
« hanged, even tho” he took nothing.“ Thus the offeng 
conſiſted in the violence done to a man's houſe, and noti 
his other property, for it carried in it no idea of ftealin 
Again, robbery conſiſted principally in the violence doney 


a man's perſon ; for if only a penny was taken, yet the 10 


ber would nevertheleſs be hanged . 

| ResPeCTING all theſe offences, it muſt be obſerved, th 

the intent was conſidered as equally criminal with the fad 
and perſons were often executed as offenders, who, in t 


language of the preſent time, would be thought to hy 
actually committed no offence. It was ſaid by Shar, | 
the 27th year of the king, that a perſon taken depradani 
vel burgulando ſhould be hanged, though he did not puti 


execution his deſign : the fame of a man who aſſaultg 


with intent to rob, though he took nothing ®. This noti 


were proſecuted cannot be wondered at. The ſtatute ( 
treaſons ſeems only to have put treaſons upon the ſame fo 


with felonies ; for by that ſtatute ſuch delinquents were nt 


to be convicted, unleſs they had ſignified their intent 


ſome manifeſt over? act, like 1 of n or burgi 
lands ina felon. 


IF the law puniſhed thoſe who only attempted to comm 
an offence, it is not to be wondered that thoſe who we 
accomplices to the commiſſion of the fact, were ſubject 
the animadverſion of the law. Little is ſaid on the ſubje 
of principal and acceſſary by Bracton. Some deciſions | 
this reign give an inſight into the diſtin marks 


| theſe two degrees of offenders. If a man received a felo 
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s to aid or favour him in his felony, he became an ac- CHAP. XVI. = 
ary ; but if he aided him per bon parol, ou ſuiſt, or ſent TT =—_ 
ers for his deliverance, this did not make him an acceſſa- "i 
The idea of acceſſary was carried very far; for if 
acceſſary was received by any one, ſuch receiver became 
eſſary to the acceſſary, and might be appealed as ſuch k. 
man might be tried as acceſſary after he had been acquit- 
as principal; for where a perſon on a plea of not guilty 
acquitted, he was afterwards indicted for receiving the 

n who had committed that ſame felony, after he had been 
wed for itz and he was arraigned, and obliged to plead 
it!: for it was ſaid, his acquittal could have no effect 
diſcharge him of an offence which he had committed 
ce. It was a general rule, that an acceſſary ſhould not 
put to anſwer in any caſe of felony, till the principal 

s attainted; and this was the practice all through this. 
gun. Every precaution was uſed to prevent the acceſſa- 
being tried for an offence, before it was proved that the 
cipal had really committed it, to avoid the abſurdity of 
king a man acceſſary to a crime which did not exiſt, or 
aſt had not been proved on the perſon who commit- 
it. For the ſame reaſon, where a man claimed his cler- 
and was found guilty by an inqueſt of office, yet the 
eſſary was not arraigned, becauſe there was a poſſibility 
t Be principal might make his purgation before the ordi- 
a and ſhould: the acceſſary have been found guilty 

d hanged, this incongruity would bring a ſcandal on the 
um ice of the kingdom. = _ 

wellll® the principal was found guilty of j juſtifiable homicide 
defendendo, and had his charter of pardon, as there was 
felony proved upon the principal, the acceſſary went 
5 Mt *. A, where the principal and accellary were 
26 Afl. 47. 44 Ed. III. 7 


26 A. 52. a 5 Af. 5. 18 A 13. 1644 47. 
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mentioned the cafe of a girl of thirteen. years who m 


- executing judgment of death on a child, was to depa 


thing which ſhewed he was ſenſible of having acted wroy 
they pronounced, that malitia ſupplet ætatem, and pn 
ceeded as with an adult 4. Married women were 
Bracton's time conſidered as in poteſtate viri, and fop 
vileged in cafes of felony ; but that was with a diſtindi 


mand of her huſband ; but the judge would not take 


| ward I*. might be proſecuted either at the ſuit of the ki 
or of the Pay} g and the judgment it in thoſe two caſes 


HISTORY OF THE 


both indicted, it was held a good plea for the acceſſaj 
ſay, that the principal was dead; and if the principal) 
hanged for any other felony, the acceſſary was to be i 
charged. o. Thus, it became uſual in all caſes, not exce 
ing homicide itſelf, * where the principal was not yet attain 
ed, to let the acceſſary to mainpriſe p. 


By the old law, judgment of felony did not us to 
paſſed againſt an infant within age; but we have be 


burnt for killing her miſtreſs : this was in the 12th of th 
king: they ſeemed however to think, that the propriety 


on the appearance of capacity and underſtanding, whid 


would be different in different perſons. If a child did a 


which has not been obſerved ſo much as the good ſenſe( 
it deſerved". A married woman, in this reign, wol 


have confefled the felony, and that ſhe did it by the con 


confeffion : however, he directed the jury to find, that! 
did it by coercion of her huſband, and upon that ſhe we 
quit*. A woman might plead her pregnancy to reſpi 
her execution; but this would not 0 allowed a fecot 
time. | 2 : 


Tux offence of e the legal conſideration. 
which had become a great object ſince the reign of Bl 


* 22. Af Ck. „ 5 Was wt 142545 
P 40 Aſſ. 8. 10 : * 27 All. 46: * 
555 e 30. . © Vid. ant. vol. IL 239. 242. 
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ferent: 
ge ſuſtained by the plaintiff, and for impriſonment of the 


endant : in the former, the offender underwent a ſimilar 
n with attainted jurors; namely, he was to loſe his 


à witneſs; and, ir he had any buſineſs in the king's 
it, he was always to make an attorney to ſue for him; 


nce; his lands and chattels were to be ſeiſed into the 
gs hands, his houſes to be deſtroyed, his wife and chil- 
n turned out, his trees cut down, and his body impri- 
edu. By what authority the villainous judgment (for 
this was called) was made the puniſhment in caſes of 
ſpiracy, does not appear; it was not preſcribed by the 


e affinity which this offence bore to the falſe ſwearing of *. 
ors (being often the cauſe and motive to it) might na- 
ally dictate a like mode of puniſhing thoſe who were 
lty of it. 


deal, provided the party commenced it within a year 
r the fact. The method of proſecuting an appeal in 


; ws, © « Vid, ant. vol. IK. 154 


ram legem, to be no more put on juries or aſſiſes, nor to 


was not to come within twelve miles of the king's re- 


tutes of Edward I. which. gave the writ of conſpiracy. 


x have ſeen that the * of Gloceſter * had taken Appen. 
ay the neceſſity of making freſh ſuit in proſecuting an 


$ reign was as follows: The proſecutor was to come in 
county within a year and day after the fact, and find 
ſufficient pledges of proſecution ; the coroner was. 
n to enter his appeal on the roll, and forthwith com- 
d the bailiff of the place to have the body of the ap- 
ee at the next county; and if the bailiff teſtified at two 
ties, that he was not to be found, then he was to be 
nanded from county to county till he was outlawed. . 
duld the plaintiff make any default, the exigent was to 
& as in aged s time, till the — of the = JP | 
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in eyre, and the plaintiff loft his ſuit v. It was held, v 
early in this reign, that appeals would lie before juſtic 


of gaol delivery. It was agreed, that an appeal would | 
in the king's bench at Weſtminſter of a robbery in York 
ſhire, on the idea, that the juſtices there were the ſoverei 
coroners of the land; and therefore they might do ſu 


acts as the ſheriffs and coroners did with relation to à 


peals in their reſpective counties *, Appeals, like oth 
records, might be removed from before the coroners in 


the king's bench. 


Tux ſtat. Weſtm. 24, which gave impriſonment 

damages in caſe of falſe appeals, occaſioned ſome diſey 
ſion . It was held, that though the defendant was a 
quitted, yet there ſhould be no inquiry of the damages 
abettors, if an indictment had been preferred; as thereby 
fair preſumption of guilt was raiſed, ſufficient to take ay 
all charge of malice in the plaintiff. But the appeal a 


| indictment muſt appear to be preciſely for the ſame offend 


for if they did not agree, as where one was againſt 
party as principal, the other as acceſſary, there the defen 


ant might have his damages: the ſame if the indictme 
was brought after the appeal b. If the jury found it hom 
_ Cide fe defendendo, there would be no inquiry of dam 
or of the abettors, becauſe the j Jury had thereby pronoun 


there was no malice 5 


TIE object in an appeal of robbery, or larceny, 8 


the reſtitution of the thing ſtolen, which could not 


obtained by conviction upon an indictment. In order 
do juſtice to the perſon who had been ſpoiled, it was he 


that though the defendant had his clergy, yet the plaint 


ſhould be intitled to a reſtitution *. A difficulty at 
Y 22 Aff 97. IT. 42. 

> 17 Alff. 5, | 185 22 Aſſ. 77. 
2 Vid. ant. vol. II. 210. * 44 Ed. HI. 44. 


9 18. 22 All. 39. 4084, 
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here a man was \appealed by three different perſons, and, CHAP, XVI. 
ing convicted at the ſuit of one, was hanged : it was "EDN. III. 
id, the others ſhould have no reſtitution, but that the e 
ods ſhould be all forfeit. Yet one of the juſtices di: 
Red an inqueſt to try whether the thief was taken by 

e other perſons, and whether the goods were theirs ; and 

th theſe iſſues being found in the affirmative, they had 
titution, as being no ways in default. The ſame me- 

od was taken if the defendant ſtood mute upon an indict- 

ent, and an appeal was then depending *: in like manner 

here the . defendant, after pleading riot guilty, fled to 

nctuary 5 and abjured. 

8 1 HfRE was commonly boch ati e and an ap- 

u depending for the ſame fact; and the appeal would 
metimes, on default of the appellor, be arraigned at the 

it of the king. A woman appealed a man, and he was 

quitted; the offender and ſeveral others were afterwards 

liced of the ſame fact; upon which ſhe brought a freſh 

peal: but it was held; that when ſhe had brought one 

en peal, and the defendant was acquitted by nonſuit after 

IF p-arance, or in any other way, ſhe could not have a ſe- 
"9" appeal againſt any others: fo they were arraigned at 

e king's ſuit®, If an appeal was null or defective in 

m, and fo the plaintiff could not proſecute it, neither 

uld it be arraigned at the ſuit of the king. An acquit- 

upon an indictment within a year after the fact, was 

ought to be no bar of an appeal * ; the plaintiff being in- | 

ed; it ſhould ſeem, to bring his . at any time with- 

the year. The higher ſuit was the appeal, which was 
inWrcfore more favoured than the indiftment. An heir 
arMought an appeal after an indictment, and the declaration 


reed neither in © ns day, nor weapon, with the in- 


4 Ed, UI. 44. „ [ 
2s A, 3h. ©: — 8 Vine 1 27 Aff, 18. ne : 
26 Aff. 32. | * 17 Aff. 1. 5 
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and the plaintiff was nonſuit after declaration: but not 
- withſtanding this, the defendant was arraigned upon th 
declaration, and not upon the indictment, and a ceſſet pn 
| ceſſus was entered on the indictment*, In an appeal 
an infant, the parol uſed to demur; and if the party 

arraigned on the indictment and pleaded not guilty, 

would be let to mainpriſe till the infant was of age to pi 

ſecute the appeal f. It has been before remarked, that t. 

attainder of the anceſtor was held a good plea to bart 
heir of an appeal, though it would not bar the widow; t 
former being an action which accrued by reaſon of blood 
the latter not s. 


Ix had long been agreed, that, ſhould a perſon be ſtru 
in one county and die in another, an appeal might 
brought in the county where he died; and if the defendu 
was Arraigned at the ſuit of the king, a jury ſhould! 
ſummoned out of both counties d. But where an app 
was brought againſt two, one for killing in one count 
and the other for receiving the offender in another, it w 
agreed that an appeal could not be laid againſt a princii 
in one county, and an acceſſary in another, unleſs whe 
it was in one vill that extended into two counties ; it 
former caſes, however, were admitted to be law i. 
APPEALS by provors were {till a common mode of pri 
ſecution, and many deciſions happened which 8 then 
ture of this proceeding. It was agreed, that none þ 
ſuch as were in priſon for felony could become. provors 
If a provor received the king's pardon after the appeal, 
appellees went quit; but ſhould a provor diſavow his? 
peal, or die, between the joining battel, or iſſue, andt 


4 Ed. III. 16. 1 4 * | 21 
2 Aſl. 3. vid. ant. 121. 21 Ed. Itl. 18. Vid. ant, - 211 
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n the appellee was to be arraigned at the ſuit of the CHAP. XvT. 
ng ; ſo that in this reſpect it was like a common appeal n | 
an indictment !. "The following cafes may give ſome 7 
-a of the effect and conſequences of this mode of proſe- 
tion, A provor was hanged, and the appellee was not 
aigned at the ſuit of the king”, A provor was non- 
ted, and then offered to plead that he was taken out of 
Quary ; but this plea was not allowed after he had 
nfeſſed the felony by becoming a provor, and he was | =_ 
udged to be hanged ®. A man after pleading not guilty Ee i 
s not permitted to become a proyor®. A provor was . = 
ged for appealing perſons out of the kingdom, who 

ing out of the reach of the law could not be attainted?: 

ſtrictly were theſe perſons held to the performance of 

terms on which they were to have their lives, A pro- 

diſavowed his appeal, on pretence that he made it by 

eſs; the coroner denied this; and the record of the 

Toner was judged ſufficient evidence of his being volun- 

in the appeal, and he was accordingly hanged 4. 

here a defendant in an appeal of robbery wanted to ap- 

we the appellor, and demanded a coroner for that pur- 8 

le, it was held, that he could not make an appeal of any a 
er than the goods in queſtion ?. It was a good plea 

inſt a provor to ſay he had abjured the realm, and ſo 

s out of the common law; and if it was found to be fo 

the rolls of the coroners, he would be hanged, and the 

pellee go quit“: outlawry was UKewide a good ww 

anſt a provor t. a 

Tu proceeding by preſentment and indictment be- Indiẽ ments, 

e more common in caſes of felony, than it had been 
any former period. As e were, by a ſtatute 


j 


47 Ed, III. 5 41 12 Aff. 29. 
| a III. 37. 7 i 2 75 39. 

id. . 11 27. 1 
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ſentments, by entering on the roll as felonies what v 


appeal of the ſame offence, except in the introductory pat 


had prevailed, of the great extent of the inquiſitorial auth 


were inveſted; and many miſpriſions and irregular 


| againſt a man as © a common misfeaſor” was held ill 
the uncertainty : the ſame of a “ common thief;” ; 


| e was held good 7. 
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of Edward I. directed to be in writing and indente(! 
they, after that, were framed with. deliberation and 
form. Wherever an indictment was preſented for a a 
ter which by the old law might have been proſecuted! 
appeal, it was natural to adopt the words and phraſe of ſu 
appeals ; ſo that an indictment differed very little from; 


Juratores pro domino rege ſaper ſacramentum ſuum pre 
tant quad, &c. | 

Tux commiſſions of oyer & terminer, beſides enum 
rating ſpecific offences, authorized the commiſſioners 
hear all “damages, grievances, extortions, and deceit 
done to the king and his people. Owing to this, an id 


rity with which the preſentors before ſuch commiſſions 


were attempted to be proſecuted in this way, which m 
perhaps not before conſidered as eriminal, but were thougWer 
to be fitter objects of a civil action. Io. 

Tx following are experiments in this liberal for 
3 juriſprudence. An indictment againſt a perſon r 
taking 20s. of ſuch a one when he was collector of WW 
taxes, was held good as for extortion ; but an indi 


man ſhould be brought (it was ſaid) to anſwer not 
every act of his life, but for ſome particular fa&*, 
indictment for concealing the cuſtom, in order thereby10) 
get advantage of the market, and to enhance the pricued 
But where ſome julW1x 
of oyer & terminer were indicted for changing ſome iſt i 


ny Ons, * e to 922 indictmentꝰ. 8 


„ 


* Vid, ant. vol. II, 211. 459. Hoy 
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ditment, ad; cepit et aſportavit certain Aha CHAP. XVI. 
ncerning land was held ill, as not being of a criminal 
ture . An indictment for voluntarily ſuffering a felon 
ru eſcape ?, and againſt an indictor felonicè for diſcovering 
» king's counſel, were held good: the latter, which 
ms to be a ſingular caſe of felony, was ſaid by S Bard to 
treaſon ©, 

In the time of Heaton the preſentment of offences was 
a Jury of twelve, returned for every hundred in the 
unty . But that practice had now received ſome ſmall 
eration ; for towards the cloſe of this reign we find, 
a commiſſion of oyer and terminer, that beſides the re- 
n of an inqueſt for eyery hundred by the bailiff, the 
eriff likewiſe returned a pannel of knights, which, ſays 
> book, were le graunde ingugſi. The inqueſts for the 
ndreds ſtill made their preſentments, as in Bracton's | 
nee; and if they preſented, they likewiſe, no doubt, 
id indictments; but theſe were confined to their dif- 
ent hundreds. The grand inqueſt probably was to in- 
ire at large for every hundred in the county; and the 
ndredors became jurors in inqueſts de bono et mals, or ex 
(cio, when called upon; and if a commiſſion of aflife 

| fi prius were ſitting, they filled the place of jurors 
afonally in aſſiſes and juries in civil cauſes, When 

| il i practice began of returning a grand inqueſt to in- 
;” Nie for the whole body of the county, the buſineſs of 
not hundred - inqueſt muſt naturally decline, till at length 

A whole burthen of preſenting and finding indictments 
reh dvd upon the grand inqueſt, and the hundredors con- 
priced to be ſummoned merely for trying iſſues. 


Juſt Ir there remains any doubt, whether priſoners were ſub- | 1 1 
ne N * n 7 3 
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Of penance. 


ſhould be hanged i. The confeſſion of the provor, a 
the being taken with the manor, were conſidered as c 
victions in themſelves, upon which it might be ſafe to ei 


he then ſtood mute, and an inqueſt ex officio, as was uſ 
being impannelled to try whether he could ſpeak, and t 


| ſhould be hanged; and it was at the ſame time faid, 


hold univerſally, at leaſt as to the appeal; for in the 


was the moſt uſual courſe, and that the robber in the fll-- 


battel, and to encourage that by jury x. Thus, inans 


lowed. If the defendant was taken at the ſuit of the app 
"2 and had e e he was ouſted of his battel, that | 


HISTORY OF THE 
to be wholly removed by ſome caſes reported in this rei 
where this penance was inflicted without the leaſt author 


from that ſtatute . In the 21ſt year, a man was appealed 
robbery, and was taken at the plaintiff*s ſuit with the mano 


finding that he was mute of malice, it was adjudged that) 
had it been at the ſuit of the king, he would have been) 
to his penance, there being this difference between an g 
peal and an indictment 8. But this diſtinction did u 


year, when a woman appealed a man of the death of hi 


| huſband, and he ſtood mute, and it was found by an ili" 


queſt ex officio, that he had ſpoken that ſame day, he y 
ordered to the penanceb. It is probable that the lau 


mer caſe was hanged, merely becauſe he was found wi 
the manor. Conformably with this idea, we find, that 


the 26th year, a man, after he had abjured the We del 


arraigned, and ſtanding mute, was put to his penance; 
it was at the ſame time ſaid, that a provor ſtanding ni er 


cute an obſtinate offender ; though it would be rigord ple: 
indeed to preſume guilt in W one 1 W m 
ciouſly mute. 4 


IT was endeavoured by al means by avoid the tria 


peal for breaking the king's priſon, he battel was not! 


f Vid. ant. vol. II. 117. | Eire. i 26 AM, 13. . 1 
4 23 Ed. III. 18. . 8 Vid. a. 4 II. 274, 
2A. 30. x 
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ris, in civil cauſes, and the manner in which it was now 
rdered, has been already mentioned : this trial, in crimi- 
il caſes, preſerved an analogy with it, being diſtinguiſh- 
d by very few peculiarities. It was no longer the cuſtom, 
in Bracton's time e, for the defendant to put himſelf 


ect the fact to be tried by one pais in preference to an- 


cher. The priſoner put himſelf upon the country generally, | 


hich implied a jury.of the county where the fact aroſe ; 
ut ſo much of the old practice continued, that the pazs 
yere to conſiſt of ſome hundredors belonging to the hun- 
Ired where the vill in which the fact was ſaid to be done 


rom the vicinage, and being therefore acquainted with the 
act they were to teſtify, was, in ſome meaſure, given up, 
is legal privity was, however, {till preſerved in conſtruc- 
ion of law ; for though the people of one hundred were 
permitted to try a fact committed in another, the people 
f one county were not ſuppoſed to know, nor were ſuf- 
ered to try, a fact ariſing in another. Therefore, where 
man was taken in the county of S. with goods that he 


n the county of S. might put him to anſwer ; and if he 
pleaded not guilty, they might ſend for a pais in the coun- 
ty of N. no jurors in the county of 1 being competent to 
the trial of a foreign fact p. | 

We have ſeen a ſtatute made in this reign, ordaining, 
at no indictor ſhould be put on the deliverance of the 


t 7 


4 Was a good challenge to a juror. In 8 to enable the 


defendant ta make ſuch challenge, it was uſual to put the 


A. 3.6 2 | » 26 AM, 33. 


vid. ant. vol. Il. 274 | Vid. ant, vol. II, 268, 
4 Aff. 14. Pi 
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pon a particular pais or hundred, or for the judge to di- | 


yas ſituated. Thus, though the idea of the jury coming 


ad ſtolen in the county of N. it was ſaid, that the juſtices 


priſoner whom he had joined in indicting 4; ſuch therefore 


735 
gaſort of priſon breaking v; n; the ſame where a defendant CHAP. XVI, 
as taken with the manor u. The trial by jury, or per W. Ta 
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_ * challenge, he might challenge even more n. If a defen 
dant did not appear to take his trial, proceſs of capi 
iſſued 620g him; ; | and — elſe could be done; ; * i 


quired to ee to e NN the point of law which made * 


of the above ſtatute further than the bare letter of it war. 
 ranted ; for where one of the indictors in treſpaſs got him- 


action brought for the ſame treſpaſs, he was committed to 
the Marſhalſea, and paid a heavy fine; for (they ſaid) he 


| as a rule, that where a defendant challenged general 
| three inqueſts without cauſe, he was to be conſidered : 


ing u 9 nee . af we . 217 Aff. 6. 
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indictors names to the indictment; and it was a good ex. 
ception to an indictment, if it was without them”, 4 
doubt might be raiſed who were meant by the indicton; 
and it ſeems, that it ſignified not only the jurors who pre- 
ſented, but thoſe alſo who were ſworn to inform them, « 
who, in the modern language of the law, preferred the 
indictment; and i in that ſenſe was the word indictor taken 
at this time *. If 6, the practice now was to challenge 
rhein, as well as the preſentors ; and it was probably thei 
names, as well as thoſe of the preſentors, that were n 
quired to be on the bill of indictment . Sd 


Taz courts ſeem to have carried the conftrufin 
ſelf to be made foreman of the jury to try the iſſue in a 


ought to have challenged himſelf. What other cauſes 0 
challenge were allowed by the court, have been ſhewn 
before, in ſpeaking of juries in' civil actions; but to pre- 
vent defendants in criminal caſes creating delay, and 
avoiding a. trial by repeated challenges, it was laid. down 


refuſing the law ; but if he ſhewed ſufficient cauſe of his 


£ 
r RY 1 Ed, III, 43. The feats of uſe, the names of the proven 
the indictors were, by ftatute, re. and witneſſes are ſtill indorſed; ; 


Vid. ant. 1 3. 5 of them 8 5 has been loog ol 
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8 4 rule, that an inqueſt ſhould never be taken hy 
ault in criminal caſes. 


| ex 


y little a alteration. 
reſent as follows : If a perſon had been drawn violent- 
rom the place where he had taken ſanQuary, | he might 
ad this to an appeal or indictment. Where a provor 

nonſuit i in his appeal, and then pleaded. that he was for- 
ly taken from ſuch a church, where he had fled for ſanc- 
y, and prayed 1 to be reſtored ; it was adjudged, that, as 
had omitted to plead that at firſt, he ſhould be hanged 
on the nonſuit ®, * A perſon delivered to the ſheriff to be 


cuted, if he eſcaped to a church, was not allowed the 
Po of ſanQuary 7, Of all theſe places of ſanctuary 


This was enjoyed under a grant from one of our 


4 of this place to debtors and accomptants, and to 


nting the privilege of ſanctuary to the abbots, they ap- 
red to claim under the following words: Quòd guiſquis 


mis fuerit, ft ipſe SANCTUM Locum Weſtmonaſterii fu- 
w intravit, membrorum et vitæ impunitatem conſequatur ; 
| it was decided by all the juſtices, notwithſtanding the 
ningly general exemption given by ſome of thoſe words, 
t the ſanctuary was canfined to felons . The reſort of 
dns to this place, being i in the metropolis of the kingdom, 
have been very great, and productive of great diſor- 
$, The abbot of Weſtminſter was, beſides, the ordi- 
ty of the king's bench, and had a priſon (which in later 


Ire delivered to __ from 25 Marſhalſea *. % 
bs Ed, ITY 7 27 Af is 5 29 Al, 34. * 21 Aff. 12. 


ES, 
- 


SANCTUARY, abjuration, and dergy, had 2 
The law upon theſe heads ſtood Sanctuary and 


d they were very numerous), the principal was one at. 
En which belonged to the abbot of that religious 


itivus de guolibet loco pro qudcung; cauſd cujuſcung; con- 


des was the Gate-houſe) where he kept thoſe clerks that 


Taz ; 
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clergy. 


It was endeavoured in this reign to extend the pri- 


er caſes beſides felony ; but upon exhibiting the charter 
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clergy was claimed upon the arraignment, was the fan 


cio to try the fact of clergy ; and this was the pradi 
in the laſt reign. Clergy was allowed to a. defendanti 
appeal as well as on an indictment, and a provor mig 
have his clergy®. It ſeems, that a clerk had not his prin 
lege if he was not demanded, or was diſowned,' by theq 


however, he was not hanged, but ſent to priſa 
and this was the ufual courſe, as it ſhould ſeem, whe 
the party was found guilty by the inqueſt ex fi 


| nary appeared to challenge him, he was hanged d. 4, Aga 
where a man was found guilty, and, upon his claim 


| biſhop's priſon, and claimed his clergy ; but it was anſwe 
committit. He ſaid, if the biſhop would claim him, 
and he was hangedf. As there was this diſtinction 
malo, it was adviſeable for a clerk to claim his clergy 


dinary after conviction ® E, 


HISTORY r THE 


Tn” manner of ddineting clerks to the ordinary, 


as in Britton's time d. A jury uſed to be impannelled 


dinary. A clerk was found guilty of felony, and ſhe 
his clerkſhip by reading, but nobody challenged hin 


only. For where the ſame clerk, chuſing to riſk a ti 
rather than ſuffer indefinite impriſonment, renounced h 
clergy, pleaded to the country de bono et malo, and 
found guilty, but again claimed his clergy, and no or 


his clergy, was refuſed by the ordinary becauſe he had br 

the archbiſhop's priſon, he was hanged, by the advice 
all the juſtices *. A clerk was attainted of breaking t 
ed by the judge, Fruſtra legis auxilium invocat, qui in hy 
might have his privilege; but the ordinary diſclaimed hu 
tween a conviction by the j jury ex officio, and that de bond 


the arraignment, leſt he ſhould not be demanded 2 the 


> Vid. ant. vol. II. 272. rence between a 1 1 1 by tl 


© 43 Ed. III. 48. Bro. eg 26, two juries, concludes, that, as fa 
4 12 Aﬀ. 15. ſuch diſclaimed clerks were ball . 
12 Aff. 39. | and ſome not, it reſted wholly ; 
27 Aſſ. 42. the diſcretion af the juſtices, Wl 


x 1 8 not © obſerving the ate . 9. W 
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WHEN the privilege of clergy thus depended upon the CHAP. XVI. 
land pleaſure of the ordinary, it was reaſonable enough IW. i 
allow it in the offence of ſacrilege, the church being at 
erty to pardon offences againſt itſelf. It was there. 
re held, that ſtealing a chalice did not preclude a man from 
s Clergy, if he was claimed by the ordinary b. If aclerk 
dacknowledged that he was not a clerk, yet he would 
terwards be permitted to read, and ſhew that he was one, 
eading ſeems to have been the grand evidence of clergy : 
wever, we find Shard adopting the ſaying, quod litera- 
ra non facit clericum niſi habet ſacram tonſuram; and 
atan ordinary challenging one who was not a clerk ſhould 
ſe his temporalities i, A prieſt who had abjured, return- 
without the king's licence; and being arraigned for this 
tence, and pleading his clergy, he was ſent to priſon, and | | | - 
was ſaid he would have been bange had he been a lay- | 
jan k. | | 
ANOTHER plea which prevented the going on to trial, 
s that of autre foit acquit of the ſame felony ; upon 
hich the defendant was expected to produce the record of 
quittal l. Tt ſeems not to have been ſettled whether autre 
it convitt, or attaint (for no diſtinction was yet made be- 
een n them), ſhould be a plea to avoid a ſecond trial. 
Vhere a man was appealed by three appeals of robbery, - 
d was convicted on one, the juſtices had great doubt 
ether he ſhould be put to anſwer to the reſt, or hanged 
pon that conviction. This doubt was entertained through 
nderneſs to the other appellors, who could not have reſti- 
ution without a conviction; but upon conſideration, the 
nan was hanged without being arraigned upon the other 
ppeals, and the parties had reſtitution of their goods with- 
ta conviction®, When this mode was: {truck out, it 

26 Af, 27. 95 126 Aff. 15. 

i 26 A, 9 ; w Vid. ant. vol. IL. 
Fi Af, 4+ 1 1 44 Eg, III. 44. b. 


; probably 
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Of forfeiture, 


was enforced even in ſuch caſes?, It ſhould ſeem thaty 
3 interval was left between the verdict and judgment, bi 


all the old books, the conviction and attainder are ſpoken( 


more general than it was now held to be; they then forfeite 


The goods were forfeited by the iſſue of the exigent, thou 


One who fled to a church for ftlony forfeited his es 
in other caſes of flight, with the profits of his lands; 


land purchaſed after a felony committed, was- forkeita 


to baron and feme in fee, if the baron committed felony 
the land was not forfeited, but ſurvived intire. to the fem 


* | ; , N 


probably ſoon became ſettled, that autre fait attaint ſhol 
be a good plea to an indictment or appeal. 

Tx law of forfeiture was ſtrictly enforced in theſe tine 
and the occaſions of exerciſing it ſeem to haye been x 
eagerly {caught at. It was held, that where a defend 
claimed his clergy after verdict of conviction, the judy 
ment was ſuſpendatur per collum, and by virtue of this! 
forfeited his goods. This was another reaſon for prayin 
clergy before yerdi&t ; for then, there being no pretene 
for ſuch a judgment, there was not properly a forfeiture? 
though there are not wanting inſtances where the forfeitu 


that it was uſual to enter it immediately; and therefore,] 


without any diſtinction, as if they were the ſame thing 
The forfeiture in the time of Bracton ſeems . to haye bee 


all rights of action 2. The law now was, that though debt 
by obligation were forfeit, yet ſimple contract debts we 
not; the reaſon for which was, as has been before obſerve 
that the defendant, who might wage his law in ſuch c 
would be deprived of that privilege when ſued by the king! 


the party might be afterwards acquitted of the felony" 


if he abjured, he forfeited his lands alſo t. It was faid, ty 


equally with that enjoyed before". In caſe of a feoffmen 


e l 4, 5 4 2 palin. 
P Fitz. Af. 116. 5 .* Bro, Forf. 1217 
1 Vid. ant. vol. II. 27. | 2 48 Ed. Ul. 2. 
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the idea that the feme could take no moiety with het 
ſband *. 


ony during the life of the tenant, and had his pardon, he 
ght enter, after his anceſtor's death, as heir in tail, tho 
ould be otherwiſe with the heir in tee-ſimple ; but it was 


ought, that ſhould the anceſtor die before the pardon, the 
ir in tail could not enter, becauſe the king would be in- 


riking of a juror for giving a verdict againſt a man in the 


s of lands and goods, beſides amputation of the right 


at to ſeize and carry away the goods of a felon immediately 


ey ſhould not be withdrawn; and if he would not give 


be kept till the event of the proſecution was known b. 


— T0 


Tax dominion of laws and of a ſettled government ſeems 
ly to have eſtabliſhed itſelf under the great power and 
pularity of this prince. The law was a protection to 
he property and lives of the people: and there generally 
ppeared in the reigning power an anxiety to preſerve it 
violated. - However, it cannot be denied that this king, 
s well as his predeceſſors, diſcovered a ſtrong attachment 
nc the old prerogatives ; and there are not wanting inſtances 
herein he acted illegally, and infringss the undoubted 
ghts of the people. 

Tas many confirmations of Magna Charta, and the 


* Aff. 4. 1 05 2 Vid, ant. vol. II. 24. 
! ' 29 Aff. 6x. Þ 43 Ed. III. 24. 
2 41 Aſſ. 25, | the 


ed to the profits during the life of the outlaws. The 
ll at Weſtminſter, was an offence that was puniſhed with 
nd 2. Not to bring this calamity of forfeiture on a man 


fore he was proved guilty, the law {till preſerved the hu- 
znity it profeſſed in Bracton's time:. The ſheriff was 


rety, they were to be put into the hands of the neighbours. 
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WHERE a perſon, being ie! in tail, was outlawed for | 


pon his being indicted, but to take ſurety of the party that 


The king and 
government. 


atutes made to d prohibit protections, are ſtrozig” proofs of 


142 


CHAP, XVI. 


EDW, III. 


EIS T ONT OF. THE 


the 1 which called for ſuch parliamentary interpe 
tion. All the ancient prerogatives of the crown were, 
one time or other, exerciſed by this king. The levyin 
of money without aſſent of parliament ; the diſpenſq 


power; an oblique confirmation of that power by ſatu 


x Ed. III. c.; monopolies, loans, impriſoning memhe 
of the houſe of commons. for freedom of ſpeech, extenſion 
of the foreſts, renewal of the commiſſion of Trailbaſton 
prefling men and ſhips, levying wheat fines, the cound 
obliging people to find recruits 4; all theſe extraording 
exertions of power were kept 0 on foot by Edward i 
Third. 

Taz regard paid by this prince to the ben of the |; 
giſlature i is ſhewn 1n one ſtrong inſtance : Having found! 
neceſſary to conſent to an act of parliament by which th 
controul over his great officers had been taken from hin 


and conferred on the parliament; he iſſued an edi, u 


which he affirms, that he only diſſembled when he ſeemed t 


ratify that act, but that he had never in his own breaſt gi 
ven his aſſent to it. To prevent, therefore, the inconne 


niences which he thought he foreſaw would follow fron 
that law, he, with the advice of his council, and /on 


_ earls and barons, thereby abrogated and annulled it, Th 


next parliament, ſo far from taking any notice of this ex 
traordinary proclamation, conſented to a regular repeal 0 
the ſtatute *, or 

Wu the parliament was thus contemned in its legiſla 
tive capacity, the king could have no trouble in managing 
its judicial deciſions N to the exigeney of his owl 
occaſions. | ; 

Tux earl of Kent was attainted by parliament, withol 
any formality of enquiry. Roger Mortimer, who had pre 


cured that attainder, was himſelf — 5 before parliament 


© 2 Ed. III. 17. | | e A yl. 4s my 
Hum. vol. II. 490. vol. I. Hos ; 
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articles, « without any further enquiry, becauſe every 
ng therein contained was notorious, and known to 
mſclvesf.” About twenty years afterwards this attain- 
mW was reverſed in favour of his ſon; and the reaſon there 
en, was the illegality of the proceedings. It is obſerved, 
t the principles of law and juſtice in theſe times were 
oo WM:bliſhed, not in ſuch a degree as to prevent an iniquitous 
m tence againſt a devoted perſon, but ſufficient to ſerve as 
eaſon for its reverſal on a change of things in favour of 
ſelf or his party 8. | 

Tu next objects of enquiry are thoſe monuments of 
al antiquity which contribute to furniſh information 
ough the reign of this king. Theſe are the Statutes, 
MD: lianent-rolls, Vear-books, and ſome ſmall law tracts. 
in Tur ſtatutes from the beginning of this reign are called 
a Statuta, as contra-diſtinguiſhed from thoſe which 
ceded. It ſeems that the commons began now to take 
e partial ſhare in the legiſlature, for moſt of the princi- 
acts made in this reign were made upon petitions of the 
o nmons. However, even in theſe inftances, where the 
tion for a law originated with the commons, and after 
anſwer of the king was favourable, it ſtill remained 
th the king and his-council to digeſt the whole into the 
m of a ſtatute, as in former times : the anſwer to the 
mmons very often intimated, that the king would con- 
It with others before he granted the petition; and this 
s never thought derogatory to their rights. 


: king, to a petition, requeſting the king to increaſe 
e fees of the judges, he anſwered, that he would 
ll to him the r 2 — mention the matter to 


f Parl, Hiſt. 101 1 223. * Hum. yol, II. 379. 


Tas will appear plainly from ſeveral petitions and an- 
ers on the parliament-rolls. In the 21ſt year of 


them, 
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| condemned by the lords upon the mere exhibition of CHAP. XVI, 
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ſame parliament, he anſwered, he would adviſe with! 


ed; but the petition and anſwer were both forgotten, 
ſtances are to be found of the like delay. 
and anſwer, it is not to be wondered that they did not 
king's officers who had the care of penning {tatutt 


'The commons often complained f this. In the 22d f 


ment might not, under pretene@\ 


© 1 » 4 | \ „ 
— 4 . . 
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them; 1 upon their advice would ordain ſuch rema 
ſhould be proper d. Again, upon another petition in | 


council. When petitions were delivered in, they ye 
| ſometimes not attended to with ſo much diſpatch as | 
commons expected. In the 22d year the commons pry 
| they might be anſwered preſently ; to which it Was anſ 
ed, that they ſhould be anſwered after Eaſter i; Notyi 
ſtanding theſe remonſtrances, it continually happened i 
the making of laws was delayed ; for though the petiti 
might be anſwered at the ſeſſion in which it was preſent 
(and this was not always the caſe), yat ſometimes ſe 
years elapſed before it was framed into a law; Moſt of f 
acts which in the ſtatute-book appear in the 25th yea 
the king, were anſwered in the 21ſt year 3 ſome were g 
| layed longer. The petition about error in the court oft 
chequer was preſented firſt in the 21ſt year, and anſit 


the commons petitioned again the next year, when the { 
mer anſwer was referred to by the king &; and after al, 
was not put into a ſtatute till the 31ſt year l. Manyl 
When ſtatutes were framed ſo long after the petiti 
ways correſpond with the” wiſhes of the petitioners, b 
were modified according to ſome after-thought of tl 


wered in the laſt pail 
Hyf any freſh bill or pa 


they prayed, that the petitions 


tion, be altered or changed. Hut, notwithſtanding d 
en, the e and Anſwer were not ala 


Cott, Abri. 2x Ed. III. 6. Pd. 11. . 
3 Thid. 23 Ed. III. 7. ! Stat, 3x Ed. III. & x. c. u. 
* * 21 Ed. III. 26; and 22 | 


Ls 


ENGLISH LAW : - a 


cred to, as the exact model for the ſtatute. In the CHAP. xyT, 
th year, a petition was exhibited againſt ſuing before = 
council, when part of it was granted; as to the reſt, 
> king ſaid he would be adviſed ® ; and yet ſtat. 25 Ed. 
| ſtat. 5. c. 4. enacts the whole. Again, in the famous 
t. 36 Ed. III. ftat. 1. c. 15. about law proceedings, 
r the words of the petition are added, & and that they bt 
* and enrolled in Latin; of which there is no notice 
all in the petition: . No 
Tux variations above mentioned do not appear to be 
ry material; they did no more than explain i in a fuller 
inner what perhaps was the ſenſe and aim of the peti- 
n. It was more important when a petition was 
anted, and afterwards never heard of; an inſtance of 
ich is to be found in 21ſt year, when a petition, pray- 
> that writs of error might be allowed in actions gui tam, 
s granted by the king; though there appears no ſubſe- 
ent ſtatute to carry it into execution . There are many 
imations in the parliament-rolls of acts being to be made, 
which, however, we find no other trace whatever? 
Ir is not probable that theſe petttions and anſwers were 
olly diſappointed of their effect, though they were not 
own into the form of a ſtatute. It ſeems, the parliament, 
on the petitions of the cammons, exerciſed two branches 
authority; by one of which it legiſlated, or made 
laws; by the other, it interpreted the then exiſting 
When, therefore, a declaration of ſome point was 
hed by petition, it was che buſineſs of the receivors and 
ers of petitions to conſider whether the matter prayed 
d be complied with, conformably with the then exiſt- 
law; or whether it would be new, and inconſiſtent 
i it: for. i in the former caſe, an anſwer, NY 
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CHAP. XVI, with ſome inſtrument to teſtify it, would of itſelf be {u, 
— 


was anſwered, that it could not be done without a /latut 
upon which the king would advife with his council a. Ag 
where the king granted lands forfeited for treaſon, th 
commons prayed it might be declared, whether in ſuch ei 


| traitor held. To this it was anſwered, that, for the pr 
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ficient to warrant it; in the latter, there muſt be an ei 
preſs ſtatute. It is in this way that the following wordsd 
Nat. 15 Ed. III. c. 7. are to be underſtood : © That ch 
« petitions ſhewed by the great men and the commons h 
1 9 affirmed according as they were granted by the king; 
ce that is to ſay, ſome by fatute, and the others by cha 
<« or patent, and delivered to the knights of the irs with 
6c out paying any thing.“ 


| Many examples of a like diſtinction may be produey 
out of the parliament-rolls. In the 21ſt year of the King 
it was prayed by the commons, that a plaintiff in debtq 
treſpaſs might have execution of the land which the d 
fendant had the day of the writ purchaſed. To this! 


the donees held of the king, or of the lord of whom th 


ſent, it ſhould remain as it' had formerly been ; but! 
declaration thereof was to be made, it ſhould be by go 
advice, among other articles whereof new law was required 
A ſimilar anſwer was given to feveral other petitions 
that parliament *. | | 


'THesE paſlages very dee intimate, that hoes | 
another parliamentary way of ſettling the law than | 
Natutes ; and that way muſt: have been the charters; 7 
patents mentioned in. the above act. Laws of this { 
had no other ſanction than the parliament-roll, where tl 
anſwer was written; and theſe were probably what we 
called ordinances, being -of equal force and validity wi 


Cotti. Abri. 21 Ed. LIT, 13. * Cott, Abri. 46, 47. 52. | 
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utes, but leſs ſolemn and public, becauſe they were only -CHAP. XVI. 
geclaration, and not an alteration, of the law. A ſtatute 
as drawn up with the advice and deliberation of the 
does and other learned men; and was entered on a roll, 
led the /tatute-roll; afterwards the tenor of it was an- 
xed to a proclamation-writ, directed to ſeveral ſheriffs 
proclaim it in their county; Ordinances were never 
oclaimed by the ſheriff; but it was ſometimes recom- 
ended by the king to the commons (probably by a 
arter or patent) to publiſh them in their county. 

THOUGH theſe were the peculiar and diſtinct offices of 
atutes and ordinances, it is ſtill clear, that many things 
hich were mere declarations of the old law; were done 
7 ſtatute, as appears by the formal words, and by the 
ntents of ſeveral : and as every thing might be done by 
atute that could be done by ordinance, it depended per- 
ps on the nature of the ſubject, and the wiſh of the 
anagers of it, whether the old law ſhould be declared by 
e or the other. A ſtatute was an ordinance, and ſome- 
ling more; and therefore, though ſtatutes may ſome- 
mes be called ordinances, yet no inattention to language 
ould excuſe the converſe of the propoſition. Though 
ordinance could be altered by a ſtatute, yet a ſtatute 
puld not be altered by an ordinance: After all, perhaps, 
e principal mark of a ſtatute was, its being entered on 
e ſtatute- roll. 

Tux rolls of parliament during this reign begin to 1 
ry complete, and form a very valuable acceſſion to the 
deuments of legal information: They give us an account 
proceedings whether judicial or legiſlative ; and in the 
mer are more particularly full and ſatisfactory i. 

TuE 5 of this reign fil four volumes. Three of theſe Reports, 
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i copies of the par- been printed by the er of par- ' | 
ment · rolls are to be found in many liament. „ 
Wlic libraries ; IRE Have lately 
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_ tains the firſt ten years of this king, very completely 
ported: the ſecond part is incomplete, containing the 1 


reputation with poſterity ; the book. of aſſiſes and 


| accidents of time and circumſtances, than to any intrin 


learning diſcuſſed in the firſt and ſecond parts became m( 


aſter- times the principal clue to the Vear- books, not to 


as depoſitaries of the law in this reign. - It: ſhould et 


effect upon the ſtill older writings of Fleta and Bract 
Aſtill wider chaſm was made between thoſe authors and 
| latter end of this reign ; and as the chain of legal hiſt 
dy which their fidelity as lawyers would be beſt demonitralſi 
was broken, their credit and * were conſider: 
_ diminiſhed. | | 
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are diſtinguiſhedas Year-Bioks, and are called the firft, ſeem 
and third parts of Edward III. The other volume is cl 
Liber Affiſarum ; being a collection of caſes that aroſe 
aſſiſes, and other trials in the country. The firſt part c 


18th, 21ſt, 22d, one term of the 23d, the 24th, and ſv 
to the 3oth incluſive; then there is a chaſm till the 3 
and 39th, which cloſes the book. The third part beg 
with the 40th year (and thence it is commonly called! 
Quadrageſins) and goes on regularly to the end of the rei 
The Liber Aſſjſarum contains every year regularly all th 
the reign. 

THEsE books of reports have not t an eq 


| Buadrageſms having been generally preferred to the 
But this comparative value is owing, perhaps, more tot 


merit of their own. It happened, that many points 


obſcure, and leſs known; than thoſe in the third part; 
conſequence of which, very few caſes are abridged fri 
the ſecond part by Fitzherbert and Brooke, and hardly 
from the firſt; and as theſe two abridgements became 


the ſubſtitutes for them, the firſt part · of theſe reports ſu 
into oblivion, . and the ſecond was little regarded; while 
Duadrageſms and the Liber Afyarum were alone conſil 


this neglect of the older Year-books had, unhappily, 
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book of aſſiſes; for, beſides that queſtions are there 
uſſed with more preciſion and clearneſs, they contain 
re of thoſe points of law that have ſ urvived to the pre- 


ts of this reign excel thoſe of the preceding ; but the 


erent appearance from what has in later times been con- 
red as excellent in this way. We find here na 
ned argument, no quotatian of caſes, compared, diſtin- 
ſhed, and applied to the point in debate. The bench 
eh deliver a ſolemn judgment, ſetting forth the princi- 


former determination by which they were ſwayed: a 


on both ſides, unſupported by any authority. That the 
rations and. arguments af counſel ſhould be unſupported 
adduced authorities, is not at all remarkable at a time 
n there was ſuch a ſcarcity of publiſhed reports. This 
of written memorials of the law was repeatedly lament- 
in the reign of Edward the Firſt; and one of the wiſeſt 
s uſed by that king towards improving the law, was 

adering of law- books to be written; but the effect of 
þ an undertaking muſt be low. We find, in the reign 


ing. 


muſt be confined to the practicers, and ſubſiſt rather 
I . N of old profeſſors than in volumes of re- 
Ws; of which there muſt, in the nature of things, be 
In i this reign, and thoſe kept, no doubt, with ſufficient 
uf, for the uſe of their owners: the conſequence of 
© would naturally be, that, with the ys the Rs”. 


t times, In regard to preciſion and clearneſs, all the re- 


tit of theſe volumes is of a peculiar kind, and has a very 


and grounds upon which they proceeded, or alledging 


rt is little more than a ſtate of the facts, with difta of 


Edward the Second, the author of The Mirror complains 
the law 1 in his time was not ſufficiently reduced into 


JVRING uch a ſtate of A the knowledge of the | 


"3 8 of 
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HowEVER, viewing theſe volumes with the prepoſ- CAAP. XVI. 
jon of a modern lawyer, we muſt certainly concur with . at 
opinion long entertained in favour of the Ruadrageſm 5 
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EDW. 


CHAP. XVI. 


II. 


theſe reports, every thing is to be taken on the bare auth 
this reign have always had great weight with. poſter 


claim a higher regard than any which had been Produc 


own written annals,” and was delivered by the oracles of! 


a lively way of tranſmitting the knowledge of our lay 


ſelves; while the treatiſes of Bracton and Fleta grew 
be leſs conſidered, and at length became obſolete. 


dern lawyer more readily than thoſe of the former, 


greater part of the reports of this reign ſeem to be ont 
ſubject. To fay nothing of the firſt forty years of . 


HISTORY OF THE 
of them in a great degree would be confined to ate poſk 
ſors. There were certainly no reports of eſtabliſhed; 
general credit; otherwiſe it is not eaſy to imagine, why n 


adjudications are vouched for what is laid down as lawj 
the Year-books of this reign. According to the form 


— 1 


rity of the perſon pronouncing it. 
Ho w-EHE VER unſupported they may ſeem, the reports 


tho” received upon their own a erdey alone: nor is f 
without great ſhew of reafon. Theſe volumes ſeemed Wi" 


in the preceding reigns. The law here ſpoke out in| 


the judges ſitting on the ſeats of juſtice. The whole meth 
of legal proceeding was exhibited to the reader. This y 


it commanded a more ſerious regard, and ſeemed to c. 
in itſelf an incontrovertible authority; unlike the treati 
written by private men, who, however learned or ex 
rienced, could not aim at an equal degree of authentici 
This conſideration placed reports in the higheſt rank 
law-books, and made them à fort of authorities in the 


Tux reports of this reign engage the attention of a n 


have always been held in great eſteem. The learning, hon! 
ever, of theſe volumes is of a peculiar kind. Thro 
the reports of this reign there is perpetual debate on m 
ters of form; which were ſo repeatedly diſcuſſed, and 


fully examined, that numberleſs points of the utmoſt | ri 


portance in the practice of thoſe times were ſettled. 


1 
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„ing, = turning _ the WOE ON will CHAP, XV L 
| bear, that nine parts in ten relate to the forms of writs, EDwW. 7 7 
f pleadings, and of practice; and of theſe nine, ſix parts 
oncern real actions. 

WIHIl x the ſame ſtate of wi remained, and the ſame 

-2rning was in vogue, the reports of this reign muſt have been 

great uſe, and accordingly deſerved everyencomium which 

e grateful ſtudent could beſtow on them; ; they were ac- 

ordingly held in great eſtimation, during moſt of the ſuc- 

ding reigns, till the time of Henry VII. and Henry VIII. 

ut when another order of things took place; when real 

ctions went out of uſe, and the learning concerning them 

s forgotten; the legal annals of this reign muſt be view- | 

d with a very different eye. Amid heaps of endleſs cu- 3 
joſity about proceedings in real actions, we find a very 

all ſpace occupied by deciſions on great and leading prin- 

iples of law. This anxious minuteneſs in the form and 3 
onduct of actions had ſo loaded and entangled the 

ractice of the courts, that it was found neceſſary, in after- 

mes, to get rid of them altogether by a revolution in the 

ourſe of legal remedies. The law- learning of Edward 

e Third's reign, and the ſcholaſtic learning of thoſe 

imes, exhibit alike an unhappy miſapplication of ſagacity 

nd diligence ; and it is only by a partial redemption, that 

e volumes which contain the one, have eſcaped that obli- 

ion which has long overwhelmed the other. | 

THz reign of this king has furniſhed three ſmall tracts 

n law ſubjects: the Old Laune es, Old Natura Brevium, 

nd Nove Narrationes, _ | 
Tas Old Tenures (ſo called to aitinguiſh i it from Little- Old Tenures. 
ons book on the ſame ſubject) gives an account of the 1 
arious tenures by which land was holden, the nature of 

ates, and ſome other incidents to landed property. It 

$a very ſcanty tract, but has the merit of having led the 

ry to Littleton's famous work. The Natura Brevium vans num. 
 L4 EL” Contains 
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© EDW. III. 


Nouæ Narratio- 


ne. 
* 


principally of declarations, as the title imports; but then 


each particular writ, and the declaration upon it, accom 
panied with directions, and illuſtrated by precedents. Th 
book on The Diverſfi ity Core is g's to have been writ 


Miſcellaneous 


Ward the Second's reign, was granted by the late kin 


| Hoſpitallers of St; John of Jerufalem ; and they ſoon afte 
_ wards, as the tradition is, demiſed it at the rent of 10 


the diſſolution of the order of Knights Templars in thq 


of a decree made by the great council at Vienna, ann 


 Thavies Inn in Holborn *, * At the general diffolution 0 


HISTORY OF THE 


contains thoſe writs which were then moſt i in uſe, anner 
ing to each a ſhort comment concerning their nature, an 
the application of them, with their various properties, 
feats, and conſequences. This work became a model t 
Fitzherbert, in writing his valuable treatiſe ' on the ſam 
ſubject. The collection called Neve Narrationes can 


tains pleadings in the actions then in practice. It confi 


were ſometimes pleas, and the ſubſequent pleadings, Th 
Articuli ad Novas Narrationes is uſually ſubjoined to thi 
little book, and is a ſmall treatiſe on the method of pleal 
ing. It firſt treats of actions and courts ; then goes thr 


ten in this reign. 
IT is -beyond diſpute, that the Tale» was inhabite( 
by a law ſociety in the reign of Edward the Third. Upa 


laſt reign, their poſſeſſions came to the crown. The Ne 
Temple, as it was then called, to which they had remove 
from their houſe in Holborn, about the beginning of Ed 


ſucceſſively to the eatl of Lancaſter, the earl of Pembrok 
and Hugh Deſpencer the ſon; upon whoſe ſeveral attainder 
this property again devolved to the crown. In purſuanc 


1324, reſpecting the poſſeſſions of 'the Templars, king 
Edward. the Third granted this building to the Knight 


per ann. to divers profeſſors of the law, who came fron 


. „% £3 Dar Or. Jur: 5 
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religion 


ENGLISH LAW. 1383 


gious houſes, when the inheritance of this houſe again CHAP. XVI, 
to the crown, King Henry VIII. granted them a leaſe, Se 
they continued tenants to the crown till the 6th year 
ing James I. when that king granted hoſpitia et capi- 
a meſſuagia cognita per nomen de le INNER et le Min- 

E TEMPLE, ſive Now: Templi, to Sir Julius Cæſar 
| others, to them and their heirs, for the uſe and recep- 
n of the profeſſors and ſtudents of the law . 

Ir is ſaid, that ſome profeſſors of the law reſided in 
ay's Inn during this reign, under a leaſe from the lord 
ey of Wilton, who was ſeiſed of the inheritance, and 

| a manſton there. The inheritance was, in 20 Ed. IV. 
rchaſed by the prior and monks of the monaſtery of 
eene in Surry, to whom the ſtudents continued tenants, 
the rent of 61. 13s. 4d. per ann. At the diſſdlution of 
igious houſes, Henry VIII. granted the inheritance to 
> ſociety at the above rent, in fee-farm *. 

Tux moſt authentic memorial of any ſettling of the 
n-ſocieties in this reign, is a demiſe in 18th of Ed. III. 
mlady Clifford, apprenticiis de banco®, of eat houſe near 
ect-[treet called Clifford's Inn. 

Tre chancery, as well as the king's 15 followed 
e court, and the chancellor and his officers were intitled 
part of the purveyance made for the king, till the ah 
Edward III. when he fixed his ſeat at Weſtminſter. 
he place where the chancellor held his court was at the 
per end of Weſtmi nſter-ball, at a great marble table 
hich is aid to be covered by the courts ſince erected 
ere), to which there was an aſcent by five or ſix ſteps ®. 
Taz ſalaries of the judges, though they had continued 

e ſame from the time of Edward I. to the 25th of this 
len, were again become very uncertain. In 28th of 
dward III. it appears, that one of the juſtices of the 


! Dugd, Or. Jur. 145. 5 Thid, 272. 3 Ibid.141, Þ Ibid. 37. 


* . king's 
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CHAP. XVI. king's bench had 80 marks per ann. In 39 Ed. III, 
-judges had in that court 4ol. The chief and other bam 

in 36 Ed, III. had 40l. In 39 Ed. III. the juſtices of 
bench had 40l. and the chief of. the king's bench I 
| marks a BIG 


A nous had been founded by Henry III. for the 
ception of convert Jews. The preſidency of this hn 
had been uſually granted to ſome of the clerks in chance 
namely, thofe de primd forma, who were always ec 
ſiaſtics, and lived as a part of the chancery in the kin 
palace till the 4th of Ed. III. In the 15th Ed. III. 
headſhip of this houſe was annexed by charter to | 

| keeperſhip of the rolls, which was confirmed by act 
parliament i in the 51ſt year of this king. The keeperl 
of the rolls was thereby rendered more conſiderable; bei 
endowed with this houſe of the gift and patronage of f 
king, the nomination of clerks of the rolls was by degre 
aſſumed by the crown, in excluſion of the chancelk 
This officer for keeping the rolls was antiently cal 
Gardein de Rolle; Clericus et Cuſtos Rotulorum ; thi 
Clericus Parve Bage, et Cuſtos Rotulorum et Domis 
verforum. In no ſtatute is he called Jaffer, till the 110 
Henry VII. cap. 18; and again, in 25th chap. of the fan 
ſtatute, he is called Clerk. This office v was conſidered 
2 preferment for eccleſi aſtics b. . 8 


EDW. III. 


rl Dogd, Or, Jur. 105, h » Hiſt. Chane, 21. on 
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M A P, NE 


RICHARD I. 


pybolds—Statutes of Liveries—Of the Clergy—Heretits 

—Piarages—Mortmain—Statutes of Labourers—Of 

Pernors of Profits and Uſes —Fudicature of the Council— 
Of the Parliament Origin of the Court of Equity in 
Chancery Court of the Conſtable and Marſhal —Of the 

Aimiral—Court of Exchequer — Statutes of forcible En- 

tries —Of Treaſons—$ candalumMagnatum—GameLaws 

—Fuſtices of the Peace—The King and Government. 


N the reign of Edward the Third we took a ſhort view CHAP. XVII. 
of the law in general, comparing it in many inſtances „ 
ih its antient ſtate, as delivered by Bracton and the 

der writers. It ſeemed that a great object would be at- 

fined, if a en and dependence could be ſhewn 

tween the learning of theſe two periods in our antient 

w. After this, perhaps, the reader will be content that 

te remainder of the ſubject ſhould be drawn into a ſmaller 

ompaſs, and treated leſs in detail. 


HoWEVER, t this wiſh to fet bounds to our enquiry muſt 
de governed by the nature of the materials, The progreſs 
made in the alteration or improvement of the law by deci- 
ſions of courts, is by many, and thoſe very ſhort ſteps ; and: 
0 purſue theſe with minuteneſs, if at all poſſible, would, 
When on queſtions not wholly new, be ' unentertaining 
ad tireſome : but it is very different with ſtatutes ; they 
make along ftride at once; and the advance thereby effected 


s too Gifcernible to be paſſed over in ſilence. It appears 
| there 


* 
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CHAP. XVII. 


RICH. II. 


law are of great moment, and will amply make up for d 
deficiency in the other head of enquiry. We ſhall there 
fore take a view only of the ſtatute- law of this reign; ani 
we ſhall divide it into ſuch as is of a miſcellaneous kind 
and ſuch as relates to the rights of property, and the 0 
miniſtration of juſtice. 


to ſtate the ſubſtance of ſtatutes with fullneſs » 
fidelity. Conformably with this idea we ſhall, in then 


length, as in the former reigns ; but in what relates to 


year-book of this reign is exiſting, and the remnants : 
_ abſtradts of adjudged caſes, which are to be found in i 
_ ferent compilations, are not of much importance, and woul 

hardly add a link to the chain of our hiſtorical dedudtion 


the 21ſt year of the king, to annex to the county 0 


- 


HISTORY OF THE 


therefore - incumbent upon A juridical hiſtorian, whatey 
liberty he may take with one part of his materials, at le 


mainder of this work, continue to give the ſtatutes 


deciſions of courts, we ſhall be more ſparing ; ſometing 
confining ourſelves to ſuch adjudged caſes as relate to 
new points, which were now ariſing in many branch 
of our Juriſprudence, 


In the preſent reign, we mall omit all natice of the & 
ciſions of courts ; partly becauſe the reader, who hy 
juſt left the preceding reign, will perhaps, for 
reaſon above-mentioned, not wiſh it; partly becauſe i 


In the mean time, the parliamentary alterations of thi 


To begin with the former. A ſtatute was made | i 


Cheſter certain forfeit lands which had belonged to the 
earl of Arundel : it was at the fame. time enacted, that 
the county of Cheſter ſhould thenceforward be called Thy 
Principality of Chefter, and ſhould always go to the king's 
eldeſt ſon, with the rights and franchiſes thereto belong: 


ing *, 


® Stat, 21, Ric, II. c. 9. Vid. ant, vol. I. 48, 5 


ENGL L $-H-- L A W. | 157 


ſx order to ſecure the regular attendance of perſons in CHAP. XVIE, 
lament, it was thought fit to make a ſtatute, in the hee ow 
| of the king®, ordaining, that all perſons and com- 
nalties which from thenceforth ſhould have ſummons | | 
come to parliament, ſhould attend, as they were bound | 
do, and had formerly done : and it was enacted, that if 

o i o ſummoned, whether archbiſhop, biſhop, abbot, 

or, duke, earl, baron, banneret, knight of the ſhire, 

0 en of city, burgeſs of borough, or other ſingular per- - 

or commonalty, abſented himſelf (unleſs he could rea- 

zbly and honeſHy excuſe himſelf to the king), he ſhould 

amerced, and otherwiſe puniſhed, as formerly: the - 
e of ſheriffs who were negligent in making returns of 
liamentary writs, or who left out of the returns any 

ies or boroughs which were bound, and formerly were 

nt to come to parliament. The election and return of 

mbers to ſerve in parliament, were further conſidered in 

two ſubſequent reigns. 

Is the 12th year of the king, an act was made to remove 

ne doubts which were entertained about the levying of 
 expences of knights of the ſhire upon lands held by | 
ds. To ſettle this, it was enacted, that they ſhould be 

ied as formerly, with this conſideration, that if any 

chor any other man, ſpiritual or temporal, had purcha- 

[lands or tenements, or other poſſeſſions, which were 

tributory to ſuch expences before the time of the pur- 

aſe, they ſhould continue contributory as before. 

Taz feudal bond between lord and vaſlal had been of 

| years growing weak; and we find now, that villains 

land tenants had begun to break out into violent de- 

nds for an exemption from the ſervitude in which they 

re held by their tenures. In the firſt year of this king's 

len a ſtatute was made, appointing commiſſioners to 


ere 


Sat. 2, e. 4. Se? © Stat. 1 Ric. II. c. 6. 
| enquire 
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Wc XVII. 


AGI II. 


while the juſtices of the peace were commiſſioned to ſy 


Copyholds. 


Statutes " 


veries. 


_ retain perſons 1 in their ſervice, to be at call, when their lol 


ſpecies of title againſt their lord. However, this ten 


when it was more generally acknowledged, for a better 
count of this new ſpecies of tenure. 


| which now prevailed, made it deſirable and neceſſary 


different partiſans, as well as to give a ſplendour to iu 


origin and ſtrength to a ſpirit of party, which became "| 


general. Beſides thoſe who were retained by great m 
: fraternities uſed to be formed of perſons concurring in 


11s TRY OF THE 


enquire into theſe differences. It e, that many 
theſe claims were pretended to be founded on the evide 
of Domeſday-book, which was nothing more than demay 
ing, in other language; to be put in the condition 
landholders in the time of Edward the Confeſſor; the 
that had been kept up in the early times of the Norm 
conſtitution. Theſe matters, as far as the claim of ni 
went, were referred to the examination of the parliams 


preſs the tumults and outrages committed by the clai 
ants. The impatience expreſſed by theſe inferior! 
holders might be encouraged by the antient title whi 
they now ſeemed to poſſeſs in their lands. Inſtead oft 
precarious holding at the abſolute will of the lord, as orig 
nally, we find in the latter end of the laſt reign, ment 
of tenants by copie of court roll; which indicates; that 
lenage was, in ſome places at leaſt, become of a m 
ſtable nature, and villain-tenants were enabled to ſet uy 


by copy is not mentioned in the Old Book of Tenures, 


does any diſcuſſion upon it appear in the reports of 
ward III. We muſt therefore wait till a later peri 


Tas condition of the times, and the turn . mann 


great lords to ſupply this defection in their tenants by ol 
expedients „ accordingly had become the cuſtom 


affairs needed their ſupport: and in order to diſtingi 


retinue, they uſed to dreſs them in liveries, and hats af 
particular make or colour. This diſtinction of dreſs g 


* Vid. ant. . EL 3724. 
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| ntiments and views, who bound themſelves to fup- CHAP. XVII. 
each other on all occaſions, and denoted their union 
imilarity of dreſs. Thus, the country every where 
unded either with the adherents of great men, or ſo- 
jes which were ready to become funk ; and perſons of 
ght and influence could never want a ſet of determined 
wers to maintain and abet them in any public violence 
langerous ſcheme of ambition. 


RICH. II. 


ſHesE confederacies became a terror to the govern- 
t, and were the occaſion of the fatutes of liveries paſ- 
in this and the following reigns. The firſt of theſe is 
1 Ric. II. 2. c. 7. which ordains, that no livery be 
n by any man for maintenance of quarrels and other 
federacies, upon pain of impriſonment and grievous 
to the king. This ſtatute fpeaks of eſquires, as well 
dthers, being the fort of people who uſed to be retained 
is way. By ftat. 16 Ric. II. c. 4. it was provided, 
t no yeoman, nor other of lower eſtate than an e/qurre, 
uld uſe or bear livery, called livery of company, of any 
„ unlefs he was menial and familiar, and continually 
ling in the lord's houſe. There is no earlier men- 
n of an eſquire than in theſe acts; it ſeems to have 
n not 2 very high rank in the orders of ſociety, being 
next above a yeoman*. As the giving of liveries 
ka matter in which the peace was principally intereſted, 
ind in ſtat. 20 Ric. II. c. 1. for enforcing the ſtatute 
Northampton, and declaring /ancegates and armour to 
unlawful, a claufe ordaining that no lord, knight, nor 
er, ſhould go, or ride armed, by night or by day, nor 
7 pallet nor ſkull of iron, nor of other armour, except 
king's officers and miniſters; and moreover, that the 


The Franklin, as deſcribed in as a wealthy farmer, or One 
emporary work, I mean Chau- farmer Vid. Canterb. Tales, the 
Canterbury Tales, ſeems to have Franklein's Tale. 

a higher order of yeomen ; ſuh 
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Of the clergy. 


dlerical uſurpations. New ſtatutes of proviſors yi 


they uſed to be impriſoned, and otherwiſe vexed, till th 


they deſerved. Again, it was provided by the follow 
chapter of the ſame act, that where an action for go 


H1STORY OF THE 


above ſtatutes of W and hats ſhould. be oblern 
The cognizance of theſe ſtatutes was firſt ſubmitted 
the juriſdiction of the juſtices of afliſe, * afterwards 
that of the juſtices of the peace. 
Norwi rs TAN DING the precarious authority whi 
Richard held among his contending nobles; he mainti 
ed with firmneſs the oppoſition begun by Edward Ill. 


enacted ; and while the independence of the national chu 
was vindicated, ſome ſteps were taken towards prevent 
the bad effects of appropriations ; ſome regulations 
alſo made for the ſecurity of tithes, and the perſonal y 
vilege of clerks. We ſhall mention theſe proviſions! int 
order in which they were made. | 

Tae firſt act relating to the K was ſtat, 1 Ri. 
c. 3. which gives prelates and clerks an action of treſ 
againſt purveyors to recover damages for a breach of 
of the ſtatutes made in the laſt reign againſt thoſe opp 
ſors of the people *. This was, becauſe they could not 
any of thoſe acts proceed criminally againſt purveyo 
Complaint was made, that indictments uſed to be prek 
red againſt prelates and clerks ſuing for their right r 
the ſpiritual court, and even againſt ſpiritual judges 
entertaining the ſuit ; and under colour of ſuch indictmet 


entered into obligations and promiſes to deſiſt from th 
ſuits. It was enacted by the ſame ſtatute, ch. 13. tl 
ſuch obligations ſhould be void ; that the procurers of ſ 
indictments, if the party was acquitted, ſhould be pre 
euted as directed by ſtat. Weſtm. 2. c. 127. and that 
juſtices before whom the acquittal was, ſhould I 
power to enquire of ſuch procurers, and puniſh them 


e vid. ant. vol. II. 35 5. Vid. ant. vol. II. 210, 
* Vid. ant, vol. II. 369, 5 | 
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en and carried away was brought for tithes againſt a CHAP. XVII, 
ſon, and he pleaded that it was a matter of tithes belong- er: Ir. 


to his church, the general averment ſhould not be 


en without ſiEwing ſpecially how OF were his lay 
tel. 

oMPLAIN T was ; made 3 in the laſt reign, of priefts be- 
arreſted in church, and a general proviſion had been 
med to prevent it® ; but now it was more ſpecially ordain- 
that any of the king's miniſters ſo doing ſhould be im- 
ſoned, and pay a fine to the king, and compenſation to 
party ; only this was not to extend to clerks who held 
mſclves within churches or ſanctuaries by fraud or col- 
jon. The perſons intitled to this privilege are thus 
ried by the preamble of the ſtatute : Clerks in cathe- 
or other churches, or churchyards, and thoſe * 
body of our Lord to ſick perſons. 


NoTWITHSTANDING the ſtatutes made in the laſt reign > 
reſtrain the gifts of church-benefices to aliens, that 
Rice ſtill continued ; and, many livings being held by 
igners, all the ill conſequences following from non- 


idence were miſerably felt. A new act was now made 


6 if poſfible, this irregular and deſtructive prac- 
It was enacted by ſtat. 3 Ric. II. c. 3. in the moſt 


leit terms, that no one, without the licence of the 


7, ſhould receive procuracy, letter' of attorney, ferm, 
aber adminiſtration of any benefice within the realm, 


m any perſon, except the king's liege ſubjects. As 
tign incumbents could not manage the revenues of 


ir benefices but by ſome of the above means, it was in- 


ed hereby to make them ever after unproductive to 


poſſeſſor. It was moreover ordained, that every one, 
o had accepted ſuch procuracy or adminiſtration from 


ns, ſhould abandon it within forty days after publica- 


« Vid, ant, vol. I. oy 95 WA N 2 
for. ĩðᷣ 2b? W 
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_ tained in the writ; and, upon the return thereof, o 


of ſuch alien, by RY or in = other mal 


Rome, which they would be very ready to promote b 


his adherents. But though theſe pious prelates did! 
Contribute their ſanction to a national proviſion for! 


HISTORY or THE 


things out of the realm for the uſe of ſuch alien incur 
bents. If any was guilty of a breach of this act, he wed 
to incur the penalties of the ſtatute of proviſors, 27 Ed, II 
by the proceſs ordained in that act; in addition to whi 
proceſs it was now ordained, that ſhould the offenders} 
out of the realm, and not beneficed, nor have any poſieſlig 
within the realm where they might be warned, the 
a writ ſhould be made in the chancery grounded upon th 
ordinance, directed to the ſheriff of the county where th 
were born, returnable in one bench or the other ; whit 
writ was to iſſue at the king's ſuit. This writ was | 
command, that proclamation be made for them to app 
at a certain day in the bench where the writ was returnah 
at the diſtance of half a year, to anſwer the matters cu 


Juſtices were to .proceed in the above form. It wasa 
ordained, that no biſhop ſhould meddle with the beneii 


ner. © 
IT i is faid?, that Si lords ſviritual e did; not aſſent to t 
ſtatute ; which, it may be obſerved, is all through term 
an ordinance. Indeed, the higher clergy were not m 
intereſted to ſuppreſs this practice; as they ſtill enjo 
their biſhopricks, and might have views at the court 


connivance at practices fo advantageous to the pope 


maintenance of alms and piety, they were not aſhamed 
palm upon the country an ordinanceof their own fabricati 
as a legiſlative act, though the conſent of the comm. 
was never taken. But this was a caſe in which their 
fluence and dignity were concerned, and where they 


0 Vid. Cott, Abri, ad locum. 25 
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is ſtat. 5 Ric. II. it. 2. c. 5. which was levelled at the 
lowers of Wichliſfe, who by their lives and doctrines, as 
ell as by their numbers, had become a terror and re- 
dach to the higher orders of the church. "Theſe peo- 


der pretence of great holineſs, and without the licence 
the ordinary, or other authority, preaching daily in 
urches, churchyards, markets, fairs, and other open 


rors. To give better colour to violent meaſures, it is 


nder diſcord and diſſenſion between divers eſtates of the 
am. | | 


Task preachers had been frequently brought before 
e biſhops, but without their admonitions producing any 
fect, To make quick work, it was now ordained, that 
e king's commiſſions ſhould be directed to the ſheriffs 
d other officers, or other learned perſons, in purſuance 
certificates from the biſhops, to be made in the chancery 
m time to time, to arreſt all ſuch preachers, with their 
aintainers and abettors, and hold them in priſon till they 
ould juſtify themſelves according to the law and reaſon 
holy church. Thus was the ſecular: power to be let 


bod or expedient to the biſhops. This proviſion was 
phly reſented by the commons; who in the next year 
cared, they meant not to bind themſelves and their heirs 
the prelates, any more than their anceſtors had done; 


cordingly revoked by the king k. 


lv the ſeventh year of the king, the ſubje& of alien- 
cumbents was again taken up; ; the ſtatute made in the 


= Cott. Abri. p. 28 5. $ 52. 
M 2 bird 


aces, uttering in their ſermons hereſies and notorious 


ded, that they preached divers matters of ſlander, to en- 


ſe upon the followers of Yickhiffe, whenever it ſeemed 


d that they therefore never conſented to the law: : it was 
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ot think it wiſe to be over-ſcrupulous. The act alluded CHAP. XVII. 
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are deſcribed as perſons who went from town to town, Heretics. 


CHAP. XVII. third year was confirmed ; and it was moreover enade 
by ftat. 7 Ric. II. c. 12. that the proviſions of it ſhay 


RICH. II. 
extend to all aliens purchaſing, or who had purchaſed be 


_ wiſe commanded all perſons to abſtain from praying 
him licences for ſuch purchaſes. To facilitate the exec 


tion be void. Again, by fiat. 13 Ric. II. ſtat. 2. e. 


_ exiled and baniſhed out of the realm for ever; and! 
lands. and tenements, goods and chattels, forfeited to t 
king: if within the realm, he was to leave it within 
weeks next after his acceptance, and remain baniſhed 


be puniſhed in the ſame manner. It was moreover | 


by any thing was done contrary to this act; ſuch offen 
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nefices ; and they were likewiſe to incur the penalties 
ſtat. 25 Ed. III. ſtat. 5. c. 22. made againſt thoſe wh 
purchaſed proviſions of abbies or priories. The king lik 


tion of this and the former ſtatutes, it was the ſame ye 
ordained!, that perſons againſt whom writs of premun 
facias were ſued n, and who were then out of the real 
or ſhould go out of the realm by the king's licence, if the 
were of good fame, might appear by attorney. 

'THESE practices of the churchmen were purſued fi 
further by the legiſlature. In ſtat. 12 Ric. II. c. 14, 
was ordained, that no liege-man ſhould go or ſend out 
the realm, by licence or without (unleſs he had the ſpe 
leave of the king himſelf), to provide or purchaſe 
him a benefice ; and that any ſuch perſon ſhould be ce 
fidered as out of the king's protection, and the preſent 


the ſtat. 25 Ed. III. ſt. 6. was confirmed; and it y 


moreover enacted, that if any one accepted a benefice cc 
trary to that act, and was beyond ſea, he ſhould rem 


ever; and any one receiving ſuch baniſhed perſon was 
vided, if any one ſent or ſued to the court of Rome, whel 


if a prelate, ſhould forfeit one year 's value of his tempor nf 


1 Ch. 14. 1 e Vid, ant, vol LL. 38e 
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s; "I a temporal lord, the value of his lands and poſleſ- CHAP. XVII. 
ons not moveable, for a year; if any inferior perſon, he 
s to pay the value of the benefice for which ſuit was 
ade, and be impriſoned for a year. But if any man brought 
ſent within the realm, or within the king's power, any 
mmons, ſentences, or excommunications againſt any 
je for the cauſe of making motion, aſſent, or execution of 
e ſaid ſtatute of proviſors; he was to be taken, arreſted, 
dputin priſon ; ; he was to forfeit his lands and tenements, 
ods and chattels, for ever, and moreover incur the pain 
life and member. If any prelate made execution of 
ch ſummons, his temporalties were to be taken into the 
ing's hands, till due redreſs and correction was made 
rein; and a perſon of leſs eſtate was to be impriſoned, 
d make fine and ranſom according to the diſcretion of the 
ing's council e, 

Tag two laſt acts ſtruck deep into the papal nai 
d were viewed not without jealouſy by the biſhops, who 
ere thus gradually withdrawn from the protection of the 
apal ſee, and left to the common courſe of the laws. To 
ew their apprehenſions on this ſubject in a way that would 
my an appearance the leaſt offenſive, they preſerved a 
ence refpeCting themſelves, but yentured to diſcover great 
ncern for the intereſt of the pope, Towards the cloſe 
this parliament, we find that the archbiſhops of Canter- 
y and York for themſelves, and the whole clergy of 
tir provinces, made their ſolemn proteſtation in open 
rliament, that they in no wiſe meant, nor would aſſent 
any ſtatute or law made in reſtraint of the pope's autho- 
tn, but would utterly withſtand the ſame; which pro- 
ſtation was at their deſire enrolled v, 
However, on another occaſion, the clergy acted in 


nformity with the wiſhes of the commons, though with 


— 
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ch. „ cod. Abri. p. 332, 5 24. 
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CHAP. XVII a reſervation of their opinion. This was at the paſſing g 
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bulls from Rome to a premunire. The ſtatute is introduce 


prevent the execution of judgments paſſed in the ſecul 
courts about advowſons. | 


lords ſpiritual having made proteſtation that it was not the 


excommunicate biſhops, or make tranſlations of prelate 


of the king's courts were againſt the king and his cry 


excommunication, bulls, inſtruments, or any other thi 
againſt the king's crown and dignity ; or receive, or mak 
notification, or any other execution within the realm, ( 


awarded, as in other caſes of proviſors, and of thoſe wi 
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ſtat. 16 Ric. II. c. 5. which ſubjected thoſe who purchaſy 


by a long preamble, which ſtates, That all the lords, bot 
ſpiritual and temporal, had been ſingly aſked in parliamen 
whether they would luppert the king in maintaining hi 
authority againſt the pope's bulls, which were purchaſed 


TEE temporal lords declared fach interference to be 
violation of the old eſtabliſhed law of the land; and i 


mind to deny nor affirm that the biſhop of Rome may n 


after the law of holy church (the doing this without Mia. 
king's conſent being one of the grievances now complaine 
of, and upon which they had been queſtioned in the fan 
manner as upon the other); they ſaid, that cenſures of e 
communication againſt any one for executing the proct 


It was therefore enacted, that if any purchaſe or purſu 
or cauſe to be purchaſed or purſued, in the court of Ron The 
or elſewhere, any ſuch tranſlations, proceſſes, ſentences ( 170 


without; they, their notaries, procurators, maintaine 
abettors, and counſellors, ſnould be put out of the king 
protection; and their lands and tenements, goods al 
chattels, be forfeit to the king. Such offenders were to 
attached, if they could be found, and brought before tl 


king and his council; or proceſs of præmunire was to | 


ſued in any court in derogation of the king s royal auth 


rity. | 
WII 
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Wrtn the incroachments of a foreign eccleſiaſtical 
wer were repreſſed, it remained to provide for the internal 
cl. are of our own church, which could not be better ef- 
ou 2d than by ſecuring a competent maintenance to the 


vas diſcharged, and the ſtate of dependence and poverty 


rough the practice of appropriations, particularly thoſe of 
he monaſteries, called aloud for the interpoſition of the 


ognilance of the biſhops by ſtat. Articuli Cleri”, had there- 
y ſuffered ſome reſtraint; and having been lately con- 
emned as uncanonical by a decree of Pope Clement the 
Third, the patrons of church-benefices were ſet upon 
ractiſing more frequently the ſtratagem of appropriations, 


Ixs EAD therefore of exacting arbitrary rents and pen- 
ons from the poor clergy whom they had preſented to be- 
efces, they got into the habit of taking the whole profits 


riate; and after that, they provided for the cure of the 
jariſh (being only a ſecondary concern) in ſome other way. 


chded on the cure, and officiated by turns: this they per- 
brmed by ſome ſettled rotation among themſelves 3 and as 
twas a burthen, the ſervice was not unfrequently impoſed 
a penance. A duty diſcharged. 1 in this way was, on many 
retences, ſhifted from one to another: theſe changes pro- 
iced intermiſſions and neglect in the paſtoral care, and 
ccalioned great ſcandal. As a remedy for this, the monks 
ould depute ſome perſon to do the duty regularly, upon a 
aty ſalary; and this was the conſtant practice with lay- 
atrons, as the only method by which they could ſerve the 


— * Vid. ant. vol. II. 291. 
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arochial clergy. - The manner in which the clerical office 


viſlature. Penſions, which had been put under the ſole 


i ſuch livings into their own hands, by a licence to appro- 


Ihe monks who enjoyed ſuch appropriations, ſometimes 


ue, The miſerable ſubſiſtence of theſe curates could not 
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Vicarages. 


which the labouring part of the prieſthood were kept, 
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CHAP. XVII. fail of bringing their perſons and office into a degreed 
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Mortmain. 


by the legiſlature. An act was made in this reign, with 


ſhould be expreſly contained therein, that the dioceſan 


ſum of money, to be diſtributed yearly, of the fruits at 
profits thereof, to the poor pariſhioners, in aid of the 
living and ſuſtenance ; and a iſo, that the VICAR be well a 


cContrivances was to conſecrate land, as for a buryin 
ground; and under that pretence they purchaſed conſide 
ble property in mortmain. This uſed to be done withc 
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{ 
contempt. The biſhops had often interpoſed in order 
correct theſe abuſes ; by degrees they reſtrained the mol 
from taking upon themſelves the cure of fouls, and oblige 
them to retain fit and able deputies, with competent {il 
ries annexed to their appointment. Theſe were called 
rates, vicars, or capellans, according to the notions p 
vailing i in different places. | 

THE injunctions of the biſhops were at length ſeconds 


deſign of putting this inſtitution of vicars and curates ut 
a more permanent eſtabliſhment, and alſo to provide for 
due application of ſuch portion of the profits of benefice 
as was deſigned for alms and hoſpitality ; for it was enadk 
by ſtat. 15 Ric. II. c. 6. that in every licence to be ma 
in the chancery for the appropriation of a pariſh-church, 


the place, upon the appropriation of ſuch church, ſho 
ordain, according to the value of the church, a convenie 


ſufficiently endowed. The parliament went no further 
preſent than to make this general injunction, which v 
more particularly explained and enforced in the next reig 


Bxrore we diſmiſs the ſubje& of the clergy and of c 


rical poſſeſſions, it will be proper to take notice of a ne 
ſtatute of mortmain enacted in this reign. The i ingen 


of the eccleſiaſtics was ſtill employed i in deviſing methe 
to evade the reſtraints of the mortmain- act &. One of thi 


the licence of the king or chief lords, merely by authgr 
8 | * Vid. ant. vol. II. 154 
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e ulls from Rome. As this was a ſort of device which CHAP. XVII. | 


ned to be within the terms arte vel ingenio of the ſta- 
te of mortmain, the parliament, by ſtat. 1 5 Ric. II. c. 5. 
lared it ſo to be, as likewiſe the purchaſe of lands to the 
of religious perſons. This act alſo declared, that the 
tute of mortmain ſhould be extended to lands, tenements, 
5, advowſons, and other poſſeſſions, purchaſed to the 
e of guilds and fraternities. Moreover, becauſe mayors, 
lis, and the commonalty of cities, boroughs, and other 
yns, which have a perpetual commonalty, and others that 
je offices perpetual, were as perpetual as religious inſti- 
tons; it was declared, that any purchaſes by them, or 
their uſe, ſhould be within the ſtatute of mortmain. 
hus was the Jealouſy originally excited by the wealth of 
e clergy felt in reſpect to lay corporations, which were, 
I erefore, now ſubjected to the ſame reſtraints i in making 
chaſes of lands and tenements. 

AxoTHER device practiſed by eccleſiaſtics, was to get 
eir villains: to marry free women who had inheritances, 


nce: the anſwer given was, that ſufficient remedy was 
ovided by the ſtatute * ; meaning, probably, the words 
ſte vel ingento in the ſtatute of mortmain; which, how- 
er, had been already found ineffectual in other inſtances 
* t appeared intitled to the ſame conſtruction. 


i, The lower orders of people were, in conſideration 


th they came under one or other of theſe deſcriptions. 
le great point i in the policy of managing JE: and 


2 an, Adv. p. 355 * | 
labourers, 


law, divided into ſervants, labourers, artificers, and 
rzars ; and different regulations were provided for them, 


—— ” 
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that the lands might come to their hands by the right 
tich the lord had over the property of his villain. © The 
mmons, in the 17th year, petitioned againſt this contri- 


Taz ſtatutes of labourers, made in the laft reign, were gtatutes of la- 
nfrmed, and further regulations were made on this ſub. bourers. 
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' CHAP. XVII. Jabourers, was to prevent their wandering from place 
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ſeal; for which purpoſe a ſeal was to be in the keeping d 


and there kept till he had found ſurety to return to his ſer 
vice, or to ſerve or labour in the town from whence he 


 whohad been uſed to labour at ths plough and cart, or other 
ſervice or labour in huſbandry, till they were twelve year 


dagger, under pain of forfeiting the ſame, except in time 
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place. It was enacted, by ſtat. 12 Ric. II. c. 3. thaty 
| fervant (either man or woman) ſhould depart at the end 
| his ſervice out of the hundred, rape, or wapentake when 
he dwelt, to ſerve or dwell elſewhere, unleſs he brought 
letter patent, containing the cauſe of his going, and th 
time of his return, if he was to return, under the king 


ſome good man of the hundred, city, or borough, att 
diſcretion of the juſtices ; and a ſervant or labourer founl 
wandering without fuch letter was to be put in the ſtocks 


came. Perſons receiving ſuch wanderer not having a k. 
ter, were to be fined by the Juſtices, if they harboured hin 
more than one night. | 

ARTIFICERs, and perſons of myſteries that were nd 
very needful, were to be compelled to work at harveſt-time, 
The wages of labourers * in agriculture were fixed by ft 
tute; and thoſe giving or taking more were ſubjected t 
the penalty of paying the valye of what they gave or took 
beyond the ſtated wages: for the third offence, the take; 
if he had not wherewith to pay, was to be impriſoned for 
forty days. In order that there might always be hands to do 
country work, it was ordained u, u, that all men and women 


of age, ſhould abide at the ſame without being put to an 
myſtery or handicraft ; and all covenants of apprentice 
to the contrary were declared void. 

To prevent diſorders, it was ordained , that no fervanh 
labourer, nor artificer, ſhould carry a ſword, buckler, « 


© Ch. 4. u Ch, 5. * Ck, 6 
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war, or when travelling with their maſters; but they CHAP. XvIL 
ght have bows and arrows, and uſe them on Sundays and 
Jays. They were required to leave all playing at ten- 
or football, and other games called quoits, dice, caſting 
the ſtone kails, and other ſuch importune games. All of- 
ders againſt this ſtatute might be arreſted by ſheriffs, 
ayors, bailiffs, and conſtables, and their arms taken 
ay. This is the firſt ſtatute that prohibited any ſort of 
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Tus far of ſervants, labourers, and artificers, _ the 
duſtrious part of the lower claſs of people. Next, as to 


XY voars, It was enacted ?, that perſons who went begging, 
4 d were able to ſerve or labour, ſhould be treated as thoſe 


at departed out of the hundred without letters teſtimonial ; 

d beggars impotent to ſerve, were to abide in the cities 
d towns where they were dwelling at the time of the 
oclamation of this ſtatute. If ſuch towns were not able 
provide for them, they were then to withdraw them- 
ves to other towns within the hundred, or to towns 
here they were born, and there continue during their 
bes. © | ; 

Taus we find no other proviſion for the poor, than 
ging within a certain diſtrict. This idea of proviſion 
night be encouraged by the plan on which church benefices 
nd religious houſes were bound to diſpoſe of part of their 
ncomes. A certain portion of every living was for the ;  - 
Maintenance of alms and hoſpitality, the proper diſpoſal . 1 [| 
hich, we have ſeen, was ſecured by a ſtatute in this 25 5 | 
eign ; and the gates of religious houſes were daily attended 

dy troops of bepwars, who received a regular donation of 

food, and ſometimes of money. Theſe inſtitutions, no doubt, 
contributed to increaſe the number of idle beggars, and | 1 
ade it neceſſary for the legiſlature to obſerve a  Giftinction = 


let. 
hin 


| 7 ch. 7. - © Vid, ant. 168. 
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between thoſe who were able to ſerve and abour al the 
who were impotent. 


TRR concluſion o this act ak mention of two yi 


remarkable ſorts of beggars, which are worthy of obſery 
tion, as they mark, in a particular way, *the manners 
the times. It enacts, that all thoſe who go in pilgring 
as beggars, and are able to travel, ſhall be treated in 
ſame manner as ſervants and labourers, if they have! 


teſtimonial of their pilgrimage under the great ſeal; a 


that ſcholars of the univerſity who went begging in th 
manner, ſhould have letters teſtimonial of their chancel 
under the penalty of being treated in the ſame manne 
The going on pilgrimages is mentioned, more than ont 
in the ſtatutes of this time, as a diſſolute cuſtom in all ſe 
of perſons,” and was particularly ſo when made a preten 
for beggars wandering about the country, _ 
ANOTHER ſet of wandering beggars were perſons n 
turning or pretending to be returning to their own houk 


from abroad. It was required, that all ſuch perſons ſhal 
have letters teſtimonial of their captains, or of the mayors( 


bailiffs where they arrived ; and the mayors and bailiffs we 
to inquire of them where and with whom they had lie 


and where they had dwelt in England; and then make the 


letters patent under the ſeal of their office, teſtifying th 
day of their arrival, and where they had been, accordi 
to their own account. The mayors and bailiffs were 
cauſe them to ſwear, that they would hold their right wi 
towards their country, except they had letters patent und 


the great ſeal 'to do otherwiſe. If any ſuch perſon » 


| found travelling without his teſtimonial, he was to be tres 


ed in the manner in which ſervants and labourers wel 
Thus were vagabonds to be paſſed to their own home. | 


the above 9 we ſee the firſt outline of © our * 


e ch. l. | 


Wis 
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ati en of poor laws: the courſe here traced out was CHAP. XVI, 


'0 1 iced, or later experience pointed out defects, till the 
le ole was reconſidered in the reign of Queen Elizabeth, 
ers ter ſome alteration and improvement was thrown in- 
one principal ſtatute *. 
THERE was an e made in one of the above aQs, 
ſtat, 13 Ric. II. c. 8. Upon conſideration it was thought 
iſeable not to let the rate of wages continue as fixed by 
t ſtatute, which, by the alteration in the prices of pro- 


e by this new act, the juſtices in their ſeſſions between 
er and St. Michael were to make proclamation, accord- 
7 to the dearth of victuals, how much every maſon, car- 
nter, tiler, and other craftſman, workmen, and other 
dourers, ſhould take by the day, as well 1 in harveſt as in 
ter parts of the year. | 

Having diſpoſed of the ſtatutes of a miſcellaneous na- 
e, we come now to thoſe on private rights, and the ad- 


Edward III.“ againſt fraudulent gifts of lands and goods 
avoid the executions of creditors, was followed up by 
o others of a ſimilar nature, enacted in the firſt two 
rs of this king. The ftat. 1 Ric. II. it. 2. c. 9. went 
ther, and aimed at theſe colluſive tranſactions, when 
Giſed for other purpoſes than defrauding creditors, It 
s complained, that many people having right and title to 
de, tenements, and rents, and alſo to perſonal actions, 
ee delayed of their rights and their actions, becauſe the oc- 
piers and defendants commonly made gifts and feoffments 
their lands and tenements in queſtion, and of their goods 
d chattels, to lords and other great men of the realm, 
unſt whom the claimants dared not make ſuit, Again, 


106 


| Thats, 5 Eliz. to which may be about vagabonds, - 07 
che ſtatute of the ſame reign * Vid ant, vol. II. 401. 


: many 


ended and corrected by ſubſequent ſtatutes as occaſion 


ions, might become very hard and inadequate ; and there- 


nitration of juſtice. The ſtatute made in the laſt year 


— — — 
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a> 
a. 


174 


HISTORY OF THE 


CHAP. XVII, many diſſeiſins were committed; and immediately the d 


—  —_ 
RICH. II. 


ſeiſors made alienations and feoffments, ſometimes to lo 
and great men of the realm, to have maintenance; y 
ſometimes to perſons whoſe names were wholly unknoꝶ 


to the diſſeiſees, in order to delay them from their recoven 


To remove theſe miſchiefs, it was ordained, in the fi 
caſe, that ſuch feoffments and gifts of lands and goods ſhaul 
be void; and, in the ſecond caſe, that the diſſeiſees ſha 
have their recovery againſt the firſt diſſeiſors, as well of th 
lands and tenements as of their double damages, withai 
having regard to ſuch alienations, ſo that the diſſeiſees con 
menced their ſuits within a year next after the diſſeiſ 
This was to hold in every plea of land where feoffment 
were made by fraud and colluſion, fo as recovery might 
had againſt the firſt feoffor ; tho? this was to be underſtog 
where ſuch feoffors took the profits. 

WEN perſons making ſuch feigned gifts withdrew int 
privileged places, and there continued taking the profits 
their lands and goods, it was enacted, by ſtat, 2 Ric. I] 
|. 2. c. 3. in all caſes of debt, that after the capias v 
awarded, and the ſheriff returned that he had not take 


. the defendant, becauſe he had fled to a privileged place, a 


other writ ſhould iflue, commanding proclamation to It 
openly made at the gate of the place, by five weeks conti 
nually, once a week, admoniſhing the party to appear at 
certain day before the juſtices, to anſwer to the plaintif 
and if the party came not in perſon, or by attorney, judg 


ment was to be had againſt him for the ſum in demand, an 


after the colluſion and fraud proved, execution levied d 


ſuch lands and goods as he had out of the privileged * 


THESE gifts of lands, which are termed colluſive : 
fraudulent, were a modification of real property that wi 
now growing very common, and was better known after 
wards under the title of gifts to a uſe. The legal poſſe 


lion of land by one man while W enjoyed the prof 
| ſeem 
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he Ins to have been not unknown before this reign; though CHAP. XvIL; 
o vas not till lately that it had become common, and be- 3 
3 n to undergo ſome diſcuſſion. The idea upon which — 
cron ey made this diviſion between the land and the profit, 
yen that of raiſing a fruſt; namely, when a man would 
e ff nfide in the conſcience of another with more ſecurity 
(hon in his own poſſeflion. This was likely enough 
{hou happen at all times and in all places, and muſt 
of th recogniſed more or leſs by all ſyſtems of law. 
tha ere is mention of ſuch uſes very early in our juridi- 
can hiſtory. When an anceſtor infeoffed his © eldeft ſon, 
einn order to avoid the claim of guardianſhip, he, no 
ment ubt, retained to himſelf a right to the profits during his 
ht Me: but when the effect of ſuch feoffments was taken 
fon ay by the ſtatute of Marlbridge, ſuch uſes were no 
ger reſorted to, or thought of. It became an en 
in later times than thoſe of which we are writing ©, that, = 
its cr the ſtature of Quia emptores, if a feoffment was made 
thout conſideration, the uſe reſulted to the feoffor ; 
d therefore, that the u ons of uſes is to be aſcribed to 
e at period. | 
Bor, without ſtraining the fancy after e 1 4 


ere are ſome authentic notices of an early period clearly 
incing, that land might be in the ſeiſin of one perſon, 
phile a right to the emoluments was in another. To ſay 
othing of the ſtatute of Kilkenny © made in the reign of | 
dward II. in which act there is mention of ſuch ſecret _ | ; [| 
offments in Ireland, we find, in the 8th year of Ed. III. -  , 
caſe in our books, where, a fine being levied by con- | 1 
nt, the entry of the conuſee was ſaid to be en auter droit f. | 9 

owards the cloſe of that reign, we find another where 
le feoffees were ſued by a petition to the king ®. In the 
d year of Richard II. there is a caſe in parliament, which 
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make the feoffment conditional; and they were of opini 
that as nothing was ſaid before, nor at the time of | 


to other purpoſes than the intereſt of feoffees, and theya 
_ invariably conſidered as conditions, and in that light and! 
other were pronounced to be good or bad i. 


: fully ſhews the manner and circumſtances of theſe vi 
It there appears, that Edward III. had infeoffed the dy 


of ſeiſin to be made without any condition whatſoeg 


conditional enfeoſfments, entries en auter droit, or the lik 
the thing was certainly underſtood before the time ( 
Richard II. But the ſtat. 50 Edw. III. which ſays, th 


to come nearer to the proper idea of a wſe, as ſince u 


The earlieſt mention of this kind of property, under 


the firſt evidence that the words ad opus et iſum got in 
deeds and aſſurances of land k. We alſo find in the 


the ſtatute of mortmain, 15 Ric. II. c. 5. the poſſeſſion 
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of Lancaſter and others in fee by deed, and cauſed liv 


Long after, the king, by verbal declaration, prayed 
feoffees, that they would, out of the lands, provide for t 
friars of Langley, and certain other religious perſons, 
was now demanded, in full parliament, of all the judy 
and king's ſerjeants, whether ſuch ſubſequent charge 
the feoffees ſhould be adjudged by law a candition, and 


gift, nor yet upon the livery, the king's requeſt afterwai 
could not make a condition b. Other examples there ar 
ſuch gifts, and a declaration to apply the produce of the 


_ AMONG theſe inſtances, to conteſt for the origin 
uſes is diſputing for words. Whether they were call 


lands ſo colluſively given ſhould be liable to the executic 
of creditors, i they took the profits, by that phraſe ſeen" 


derſtood, than any thing before in the annals of the la 


zame of a uſe, is in the reign of Richard II. when there 
tute of proviſors, 7 Ric; II. cap. 12. the term uſe ; and 


TO EIN 169. Cad. ” * Bacon's on the 
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i age that was ever after held on this ſubject. 
use, as now underſtood, was when a man infeolfed 
other to the uſe of himſelf, or of a third perſon; in this 
ſc, while the feoffee was ſeiſed of the land, the feoffor, 
third perſon, was ſeiſed of the uſe. The motives for 
wing property into this ſhape were many and powerful. 
perſon conſcious that his land was liable to forfeiture for 
y crime, or to the burthen of ſome legal charge, might 
| himſelf of both by diſpoſing of his land to another who 
is in a better condition than himſelf. In the mean time, 
reſerving to himſelf only the uſe of it, he had property 
at was not liable to the like hazard and incumbrance. 
his invention is by ſome attributed to the eccleſiaſtics, who 
acliſed it to evade the ſtatute of mortmain. It might be 
ued, that the prohibition to take /and was no prohibition 
take the uſe of it: when, therefore, an alienation in 
xrtmain was deſigned, it was adviſed to infeoff ſome per- 
to the uſe of the religious perſons intended to be bene- 
ed, who thereby became ſeiſed of the uſe, Whether the 
urchmen were the firſt who ſuggeſted the idea of dividing 
e profits from the land, it is certain that the term uſe (as 
as we can judge from the ſtatute book) was firſt applied 
their tranſactions, as appears by the ſtatutes before- 
ntioned concerning proviſors and mortmain I. If this 
is the origin of uſes, many reaſons concurred for adopt- 
> the device; reaſons. of more common and frequent ap- 
cation than alienations in mortmain. Beſides thoſe. of 
tures and legal liens, the power of deviſing a uſe by 

|, at a time when the owner had not the ſame power 
er his land, contributed, perhaps, more than any other 
nſideration to make this ſort of property deſirable. 

Tars diſpoſition of property, though a novelty in the 
was not incompatible with Fay known rule. If 4a 


f Vid. ant. 168. | 
Vol. III. VD pet- 


11 the uſe of another, is ſpoken of in the fame Jan- CHAP, XVIE 
d to uſe of 5 oy 
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| 8 perſon ſciſed of land might give it in one way, . 


dom; and they were accordingly entertained by pat 
ment on petition exhibited to the king. While uſes ye 


able to the views of the owner than a conveyance at con 
mon law, they were intitled to the equitable conſideraty 
they received from the parliament. | But we have jt 


land could be conveyed to a religious houſe, it was tr: 
acted with more deliberation as well as more e 


the legiſlature impoſed any reſtraint upon ſuch gifts; u 
ho were poſſeſſed by feoffment, or other manner, f. 


| ſeſſion to amortiſe them, and whereof the ſaid religious a 
ſpiritual perſons. took the profits, ſhould cauſe them to 
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no reaſon why he might not give it in another. Conſom 
ably with ſuch general principles of equity, theſe gi 
though not capable of being enforced by any command 
proceſs, ſeemed, equally with many other queſtions, | 
deſerve the cogniſance of the ſupreme tribunal of the king 


created- merely as a mode of ordering property more ſil 


ſhewn, that they were reſorted to for other purpoſes: 
debtor, in the agony of ſome prefling occaſion, wou 
transfer his property in this manner, in order to 20 
the proceſs of the law. In ſuch inſtances, a uſe became 
fraudulent and colluſive tranſaction; and the legiſaty 
provided a remedy againſt the effect of it by the fiaty 
50 Ed. III. and the two ſtatutes of this reign before me 
tioned x. When a uſe was reſorted to as a medium n . 


in the former caſe; and the in ury, if any, was more 0 
mote than that of withdrawing property from the imm 
diate execution of creditors. : = 


Ir was not therefore till the 1 Sch y aver r of U this reign, f | 


then a ſtatute of mortmain was made, adapted to this 
modification of property. It was enacted u, that all th 


iſe of religious people, or other ſpiritual perſons, of lab 
and tenements, fees, advowſons, or any othermannerof pt 


* Vid, ant. vol. II. 4% ; and ant. Ch. 3. 
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ortiſed widdin a certain time by the Berne of the hag CHAP. xtr. 
n 1ords, or elſe alien them to ſome other uſe; and all "Keke, i. 
ure purchaſes in that way were to be conſidered as 
n. in the ſtatute of mortmain. Such was the progreſs 
this new ſpecies of property, and this was all the notice 
kin: had hitherto been taken of it by the legiſlature. 
al 4s title to dower was conſiderably affected by a ſtatute 
de in this reign concerning ravi;/hment (which meant 
ui more than what has ſince been called ſtealing) of wo- 
conn. The tat. 6 Ric. II. ſt. 1. c. 6. ſays, that the ra- 
nu nent of ladies and the daughters of noblemen, and 
er women, in every part of the realm, was now more 
lent and more frequent than had formerly been. To 
woe away part of the temptation to theſe outrages, it was 
ae, that whenever ſuch ladies, daughters, and other 
anc WWWmen, were raviſhed, and, after ſuch rape, conſented to 
8 raviſher, both the raviſher and raviſhed ſhould be if 
ta difabled from claiming any inheritance, dower, or 
| nt-feoffment after the death of the huſband, or anceftor ; - 
wii that the next of blood to the raviſher or raviſhed ſhould 
un title immediately after the rape to enter upon the 
iner or raviſhed, and hold the land. The huſbands or 
ers of ſuch women might ſue the raviſhers, and have 
lement of life and member, notwithſtanding the wo- 
Mn afterwards conſented to ſuch raviſhers, and the defen- 
1 6 nt was not to be permitted to * n BY _ truth 
do de tried by the country. 
s ned = come now to ſuch es AS lat to ha ads Judicature PE 
on of juſtice. The judicature of the parliament, and the council. 
en of the council, was exerciſed in all its amplitude, 
tvithſtanding the attempts made in the laft reign to 
fp all cauſes and queſtions from both, and particularly 
m the 3 to me deciſion of the common law?. The 
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CHAP. XVIE. ſtatutes then made reſpecting the council, ſeem not g 
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_ Whole of this reign ſimilar complaints were repeatedly pr 


forced to anfwer finally there, on ſuch matters; though | 


to the juriſdiction of the council, by allowing it to enter 
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have been obſerved with much ſtrictneſs; for through 


. ferred to parliament. 'In the firſt year of Richard Il. 
was prayed, that no ſuits between parties ſhould be end 
before any lords or others of the council, but before 
juſtices only?. In the following year it was prayed, th 
no man ſhould anſwer before the council, by writ or other 
wiſe, concerning his freehold, but only at the comme 
law: to which it was anſwered, that no man ſhould! 


perſons ſhould be obliged to anſwer before the council eo 
cerning oppreſſions a. Thus, a limit ſeemed to be fue 


tain all ſorts of ſuits commenced originally there by con 
plaint or otherwiſe ; but inſtead of determining final 
to refer them, as it ſhould ſeem proper, according to th 
ſubje& of debate, to the different courts of commonlaw. Thi 
had been the practice in the laſt reign”, and we find i 
ſtances of it continually in this, in all ſorts of queſtions th 
could ariſe upon property *. Beſides the buſineſs thi 
would perpetually engage the council, when it acted i 
this manner, as ancillary to the judicial determinations « 
the courts of law, it was laid down by parliament, 
oppreſſi ons might be determined there finally; and in! 
times, particularly thoſe of diſorder and change, numbe 
leſs are the cauſes which the council might draw to itt 
under the idea of oppreſſi on; many matters of diſpute be 
tween man and man being liable to that conſtruction. 


Fon the diſpatch of all this buſineſs, we have ſeen, f 
a regular ſtanding council was eſtabliſhed towards t 
cloſe 0. the laſt W as a rey or the council whic 


7 Cott. Abri. p. 162. Vo 5 Cott, Abri. 2 176.5 n 


v Ibid. p. 178. $49 pain. 
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bo FTE had about him, by the old conſtitution. ; The CHAP. .XVII. 
nficmation. of this appointment was more than once AK . 
ajed by the commons in. this reign : they petitioned the | 

ng that he would diſcharge the great council of lords; 

d appoint. about him a ſtanding council, conſiſting of 

e great officers, as the chancellor, treaſurer, keeper of 

e privy ſeal, the chief chamberlain, the ſteward of the 

puſhold, and the like . It ſhould ſeem, that this was at 

neth complied with, And that the ſummoning of the 

eat council became leſs frequent ; ; while the ſtanding” 

uncil gradually aſſumed judicial powers of a very exten- 

e nature, equal to thoſe exerciſed by the great council | | 
lords. Queſtions, both of a civil and criminal import, 1 | 
ere brought before the council, as a regular part of the T0 | 
dicial cltabliſhment of the kingdom. Beſides the original | N | 
mmencement of ſuits, the judges uſed to adjourn cauſes | 
fore the council, if any doubt or difficulty occurred, as 
ey uſed in former reigns to adjourn them into parlia- 
ent. Probably the appointment directed to be made by 
at. 14 Ed. III. of certain lords and biſhops to decide ſuch 
Jjourned cauſes, was not kept up; and ſuch enquiries 
ing therefore excluded from the parliament, the council 

is the only ſuperior court that remained for judicial in- 
mation of that ſort*, It was not this part of the juriſ- 
ion of the council, but the former, that continued to 
iſe jealouſies. Theſe at length occaſioned the following 
at, 17 Ric. II. c. 6. for the ſuppreſſion at leaſt of all falſe 
ggeſtions: the chancellor was thereby authoriſed, upon 
y ſuggeſtion being found, and proved untrue, to 
ard —_ IG to bis ee to the —_— 


Jured, 
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Tux paint ſtill continued to determine cauſes 
fought before them _ petition, as in we, former reigns 
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char. XVII, while their criminal jadicature maintained all the authaj 


RICH. II. 


| had been alledged, he demanded of her what ſhe could 


The modes of proceeding being various, and nome 


report of ſome trials of this kind. 


This lady was brought before the lords, where Sir Rich 


kingdom. The ſteward informed the lords, that ſheh 
incurred this penalty, and, to ſupport the charge, mentio 
ed two inſtances where ſhe had uſed. her interceſſion K 
the late king, reſpecting ſome appointment in the fil 
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it ever poſſeſſed. Indeed, there is no period of our hill 
in which the criminal judicature of parliament was cl 
forth into action ſo frequently; nor was this confined 
the perſons of peers, but commoners were equally ji 
ject to this ſupreme court, notwithſtanding the prote 
tion of the lords at the beginning of the former reg 


them quite conſonant to our preſent ideas upon this ſi 
jeR, it may be acceptable to the reader to o give a ſon i 


To begin with the enquiry inſtituted 1 8 Alice Pi 


Loe Scrope, ſteward of the houſhold, at the command 
the prelates and lords, recited in her preſence an ordinan 
which it ſeems had been made in the 5oth Ed. III. de 
ing, that no woman, eſpecially Alice Piers, ſhould pn 
ſecute any thing in the king's court by way of maintenant 
under penalty of forfeiture, and baniſhment out of 


The facts adduced ſeem hardly within the meaning off 
ordinance : however, they were held breaches of it; f 
accordingly, without calling any witneſs to prove vl 


to clear herſelf, She faid, ſhe was not guilty; and of: 


to produce witneſſes who would diſprove the charge. 
day was aſſigned for the examination of theſe witnell 


of the tranſaction, twelve other perſons were called | 
who v were moſt of them witnelles, fays * and th 


when, after they had depoſed upon oath what they knt 


7 7 Vid. nt, A * 
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i he nature of a jury or inqueſt, being ſworn, and charged CHAP. XVII. 
\ ſpeak the truth, whether the ſaid Alice was guilty or 3 
pt, found her guilty*. This was a mixed and very ſin- nf 
proceeding. It was the trial of a commoner before 
lords, by the verdict of a jury. This, though warrant- 
by a ſimilar proceeding in the former reign *, appears 
ore ſingular than the putting her upon her een with- 
t calling a witneſs to prove the charge. 
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TRE method of proſecuting by 3 which bad 
en firſt exerciſed againſt the lord Latimer in the laſt = 
gn, was purſued in the reign of Richard II. In the 
och year of this king, an impeachment was preferred 
gainſt the chancellor Michael de la Pole, at the inſtiga- 
on of the duke of Glouceſter, who at that time had the 
uſe of commons at his devotion. In the 20th of the ſame 
ign, the commons impeached the archbiſhop of Canter- 
THERE was a fierceneſs diſcoverable in all the proceed- 
gs of Glouceſter, and the confederate lords, againſt the 
ing's favourites; yet as ſome of theſe purport to be ju- 
cial enquiries, they muſt be taken as ſpecimens of pro- 
eeding in criminal proſecutions, and as ſuch deſerve our 
tice, When the five lords appealed the archbiſhop of 
ork, the duke of Ireland, Michael de la Pole earl of 
puffolk, Robert Treſilian, and Sir Nicholas Bramber, of 
ligh-treaſon, they offered to prove their accuſation in the 
Id way; they threw down their gloves, proteſting on their 
aths to proſecute the charge by battel : but the king re- 
rred it to the next parliament, and there it was reſolved' 
that battel lay not in that caſe. Afterwards, articles were 
3 in writing to the number of thirty- nine, in 
ny of which thoſe perſons were charged with accroach- 
ing royal power : the accuſed - were * but not 
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CHAP. XVII. appearing, their default was recorded: che judgment, hows 


RICH, II. 


viſe the lords how to proceed in this appeal ©. Their ans 
brought, as the one law or the other required. Upon this anſye 


in ſo high a crime as that laid in this appeal, which touchel 
the perſon of the king and the eſtates of the realm, an 


others, the cauſe could not be tried any where but in par 
| liament, nor by any law but that of parliament; and tha 


the award of parliament ; ; ſince the proceſs, of - inferiar 


dinances and eſtabliſhments of parliament ; ; and they de. 


| fendants, they were adjudged, guilty of the treaſons and 
| Bramber, being the only one of them in cuſtody, 'was 
due care by all ways to inform their conſciences of 


the matter of the accuſation, there ſeems to have been 
nothing ſtated by way of proof. It is indeed aid, that 


HISTORY OF THE, 


ever, was deferred till the king 888 lords had 888 upon 
the articles b. 1 9 5 


In the mean time che 8 gs 3 ed ' 
earned in the common and civil law, were directed to ail 


ſwer to the lords was, that the appeal was not made, na 


the lords entered into deliberation, and then declared, 
was perpetrated by perſons who were peers, as well as by 


it ſhould be done in this caſe by the aſſent of the king, by 


courts was only as they were intruſted with the execution 
of the antient laws and cuſtoms of the realm, and the of. 


clared that this appeal was well brought, on 
| AccorpINGLY, upon the default of the firſt 4 


other crimes in the "accuſation charged, Sir Nichols 


brought before the lords: he there waged his battel, which 
was refuſed him; and though the lords ſaid they would tale 


divers companies came from London to aggravate the 
charge; but this ſounds more like a popular clamour than 
an examination of legal ne Howevers ren a the! 

0. m. wur „ 3 TONY in 


"knight 
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were all the others. = 


As this proſecution. was called an e and YE that 
e aſſumed the pretence of a legal proceeding, we are 
re ſtruck with any irregularity in it, particularly with 
> decifive manner in which the. lords over-ruled all at- 
pts to reduce it to the order of the common law. The 
peachment exhibited by the commons againſt the judges, 
ing 2 proſecution. entirely parliamentary, was more un- 
ieltionably, according to the opinion juſt given by the 


judged of only by the law of parliament; a diſtinction 
hich, we find, in thoſe days made - ſome difference 
to the n ag Tho party wag OI or con- 
ged. 

THE RON I iel the judges Wea 8 be 
plained by the parliamentary law of thoſe times. 1 hey 
ere all, except Skipwith and Trefilian *, arreſted upon 
eir ſeats in Weſtminſter-hall, on a charge of high-trea- 
In, in giving anſwers to queſtions propounded to them by 
e ling; which queſtions tended to calumniate and deſtroy . 
e ſupreme authority that had been conferred on certain 


rds by commiſſion from the king, and confirmed in par- 
ament, They were all, adjudged guilty of treaſon, and, 


las 


coo! their lives were ſpared, they v were aw ou to ſubmit to 
ke anſhment *, 3 
a Tavs much 5 thes 1 ES 1 Bis 


hard's favourites and miniſters. During the ſame reign, 
ters were other proſecutions of great men, which ſerve to 
luſtrate the criminal proceedings of. parliament in thoſe 
4 3. Ws 7 by LT 25 i : FE 22s 7474 | 32 EX * 1 1— 41. : | Fes 


Stat. Tri. vol. I, 3. _ © Ibid, vol. I. 14. 
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ds, exempt from the rules of the common law, and to 
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jght, not havingan anſwer to make, was adj udged guilty, CHAP, XVII. 
| RICH. 11. 
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cHAP. XVII, 


AA — 
RICH. II. 


Appeal againſt 
the duke of 


Norſolk. 


that nobleman againſt the king's perſon and government! 
This being read before the king and lords, the next d 


_ Glouceſter, Arundel, and Warwick, is related in this mu 


them to appear in the next parliament. The princiy 


by a late ſtatute ; ſentence, therefore, was paſſed. up 


lords temporal, and the procurators for the prelates an 
clergy; an appointment which had been deviſed juſt abo 


containing the ſubſtance of an accuſation, of which he ha 
before given the king ſome intimation, againſt the duke 


king, with the afſent of * e that this matter ſhoul 


HIS TOI OF TRE. 


Tux zppeal brought againſt Richatd's old enenig 


ner : In the great hall of Nottingham caſtle, the king 
fitting with the crown on his head, ſeven lords appears 
who exhibited a bill of appeal of treaſon : this was ry 
and then, by the advice of the lords, and thoſe of f 
council about the king, the lords accuſed had a day giz 


charge againſt theſe lords was, the accroaching of ry 
power, in the tranſaction which happened in the oth, 
Richard II. and is to be found in all the hiſtories of thd 
times. Cf theſe offenders, Glouceſter was murder 
abroad, and the other two pleaded the king's pardon ; whi 
plea was over-ruled, becauſe the pardons had been avoid 


them, at the prayer of the appellants, without proving th 
charge : the ſentence was pronounced by the duke of Lat 
caſter, lord ſteward, by the command of the king, f 


this time. | 
THz appeal 3 the dukes of Hereford and Nor 


folk is the moſt ſingular judicial proceeding (if it can l 
called one) within this period. In the 21ſt of Richard I 
the day before the parliament ended, the duke of Herefon 
came before the king, and preſented him with a ſchedul 


Norfolk: it related to ſome diſreſpectful words ſpoken b 


{being the laſt of the parliament) it was ordained by tht 


N 


L 1. vol. III. 510 | 
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determined by the advice and diſcretion of the king, and 
de committee which had already been appointed by the 
arliament to repreſent the legiſlature, with all its authority, 
d to continue to diſpatch ſuch matters as were left unfi- 
iſhed by the parliament. 


AFTERWARDS the king and the committee agreed, that 


her ſufficient evidence or proof could not be found for 
nding it by the ordinary courſe of law. Accordingly, as 
he one perſiſted in maintaining his aſſertion, and the other 
n denying the charge, and no proofs were brought, it was 
mitted by the above authority to- be decided by ſingle 
ombat at Coventry, There the two lords met, with all 
eceſſary formality, the king and the committee attending. 
very thing was arranged, the ceremonial was adjuſted by 
econſtable and marſhal, and the combatants were ſpur- 
ing on to the attack, when the king put a ſtop to the en- 
gagement, ordered them to be diſarmed, and, retiring for 
two hours to the committee to conſider of ſome expedient to 


ength pronounced: That the king, by the advice of his 
council, to avoid the ſhedding of blood, had decreed, 
that, inſtead of fighting, the defendant ſhould be baniſh- 
u ed for life, and the appellant for ten years 8.“ 


Tuis unexpected ſentence, to get rid of a mode of pro- 


ment of the whole parliament ; the committee, who repre- 
ſented the lords, being aſſiſting to the king at the trial. 
However, that this ſingular ſentence might not be queſ- 
tioned hereafter, it was ſolemnly ordained by the commit- 
tee, that whoever attempted to reverſe any of thoſe acts of 
the king, ſo done with the aſſent of the committee, ſhould. 
be deemed a _—_ and to make every wing * 


by” Tyre. vol. 111, 986 to 988. 


e matter ſhould be determined by the law of chivalry, if 


ceeding not now much favoured, was conſidered as the judg- 
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prevent the effuſion of blood, the following ſentence was at 
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RICH. 11 
Origin of the 


court of equity 
in chancery. 


to give them effect. A ſtate of judicial polity like this, u: 

extremely defective; and it became expedient, from conli 
derations highly concerning the juſtice - of the kingdom 
that an authority ſhould reſide ſomewhere, to mitigate the 


| them. From the foregoing relations may be formed 
by the ſupreme judicature of the kingdom. hs 
no other light than as a common-law;court; except 4 
cauſes were referred thither, either by the parliament 
2 council, and were, there finally determined ; which deter 
by a ſort of committee of the council, Who frequently a 
his judicial authority, by entertaining. ſuits not cognifall 
at common law; and that he thus gave. riſe to the court 


_chancellor's attention, ſo as to eclipſe the juriſdiction h 
longing to his antient court of common la. 


| FT legiſlature had taken to preclude ſuitors from makin 
application to the king in council. By theſe means, whil 


law, equitable obligations, which made another branch d 


HISTORY OF THE 


an oath was ; exated of every lord for the obſervang 


idea of the criminal law of this period, when adminiſh | 


TEE court of chancery has hitherto. been gaben 6 


mination was not uſually made by the chancellor alone, 


journed thither for that purpoſe. It. has, been a receiit 
opinion, that the chancellor began, in this reign, toenly 


N. 


772 


equity, which has ſince become the principal object of thi 


Wxũ have ſeen in the reign of Edward III. * what fep 


queſtions of common law went to the courts of comma 


the juriſdiction of the council, were, in ſome degree, et 
only to the conſcience of men to fulfil, without a tribunal 


rigour and lupply the inefficacy of en, at common 


law. 

Teh. ate ebenen of N ien were « eſtabliſh 
ed for the adminiſtration of right, which were guided in 
their procedure and judgment by a ſettled form of thing 


_ > Vid, ant. vol. II. 418. 
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meet the common inſtances of wrong and injury. To 
ſerve regularity and eaſe in buſineſs, ſuch forms were 
ered to, and proceedings upon them became precedents 
future caſes. But this ſyſtem, founded on the known 
tom and written laws of the kingdom, was inadequate 
the purpoſes of univerſal juſtice. There ſtill remained 


nething beſides /aw muſt be adminiſtered; ſomething 
it would ſupply its defects, and yet not contravene its 
les; by which juſtice might be upheld without intrench- 
g on the eſtabliſhed order of judicature. 


was wanting. It will be ſufficient to conſider only the 
lowing : When a perſon was to found a claim by virtue 
a deed which was detained in the hands of another, ſo 
at he was prevented from making a regular profert of it, 


ice according to the forms of law: If a deed of grant 
rent, common, or annuity were loſt, as theſe claims 
fuld only be ſubſtantiated by the evidence of a deed, they 
miſned together with it : If a perſon had neglected to 


fon of debt on a ſpecialty, the defendant could not diſ- 
urge himſelf on the plea of nil debet; becauſe it was a 
e of law, that a deed could only be diſſolved by ſome in- 


red harder by another rule of law, that a party to a ſuit” 
lould not be obliged to anſwer queſtions relating to the 
atter in diſpute 3 in conſequence of which that light 
ſich could be derived only from an examination of hs: 
ons concerned, was quite ſhut ä 


© 


| IT 


L 


ny injuries to property againſt which the common law 
not relieve, and many wrongs which an adherence to 
letter of the law would only confirm and aggravate. 
> do complete and ſubſtantial juſtice, it was ſeen, that 


L 
INNUMERABLE are the inſtances in which ſüch an autho- 


was thereby utterly deprived of the means of obtaining 


ke, or had loſt an acquittance for money. paid; in an s 


rument of as high authority. AIL theſe caſes were ren- 
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culated for the ordinary ark of redreſs; a conceived CHAP. XVII. 
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Ls 


deration of them to the chancellor, who, in quality df 


declared by any known rule, or not diſtributed among fon 
of the judicial departments. But it will now be ſeen, th 
the conſideration of ſuch matters PR roms that * 


dential relation to the king's perſon and ſervice, wast 
principal of thoſe counſellors who aſſiſted by their advice 


department that made him the firſt ſpring in the adminiſtn 
tion of juſtice, as he framed original writs, by which ala 


of a conſiderable judicial office, in determining on the « 


of redreſs ; and that the chancellor might be petitioned, 


| reign, it became the practice, if it had not been ſo befor 


; HISTORY O HE 


ior. was highly reaſonable, that ſome remedy ſhould 
applied i in theſe and the like defects of law, or the judicaty 
of the kingdom would have been incomplete. The refy 
in ſuch caſes had been to the king in council, in why 
reſided every thing reſpecting law and juſtice that was y 


tribunal to the chancellor. | 
TH1s great officer, ſtanding in an 33 and conh 


deliberating on ſuch matters as were brought before 
council by petition. From an adviſer, it was natural, t 
in length of time his high rank and knowledge mig 
conftitute him almoſt the ſole judge ; and filling already 


fa 


Juſtice was to be obtained ; and being already in the exerci 


pediency of the king's grants and patents; it was obvioul 
when petitions of this kind increaſed, todelegate the co 


learned and pious eccleſiaſtic, might ſafely be truſted for 
conſcientious diſcharge of this important duty. 

Ir was not unlikely, that the frequent reference tot 
chancellor in theſe caſes might lead to a ſhorter coul 


the firſt inſtance, to grant that relief, which, it was for 
-ſeen, he would have to direct upon a reference for that p 
Poſe being made to him by the council, had the pet 
been originally there. It is probable, that after the juriſdie 50 
of the coũncil was reſtricted by the ſtatutes made inthe 


- I 
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\drefs petitioris and bills of complaint to the chancellor CHAP. xvii. 
3 Ac ir- 
VEN the ordinary common-law baſed of tie chan- 

x carried in it ſome appearance of a court of equity. 

holding of pleas concerning the king's grants, and 

mining on their validity from conſiderations of policy 

fitneſs ; the exerciſing a kind of guardianſhip over the 

tes and perſons of ſuch of the king's ſubjects who were 

able to protect themſelves, as ideots and lunatics ; this 

a ſcope of judicature not like that of any other court : 
common law. Leſs clamour was likely to be raiſed by 

ewho were jealous for the common law, when they ob- 

ed the equitable judicature of the council exerciſed by a 

ge like this, who was already of high rank and authority 

an antient judicial department, and whoſe 1 

$ already of a nature ſomewhat ſimilar. - - > 
HERE was another part of the chancellor's office 

ich afforded an opening to an innovation like this. The |. 
iſhon given to the chancellor by ſtat. Weſtm. 2d, to | _- i 
je writs in conſimili caſu had enlarged to ſo great an ex- | 
t his remedial authority, that every ſort of relief ſeemed | : 
thin his juriſdiction. When he had gone as far as the | 

alogy of .the common law would allow in forming writs 

a liberal conception, he might think it inconſiſtent with -_. 

ofice to diſmiſs any one from the chancery without 

ef of ſome kind; and he might venture, in his own = 

, to entertain and decide ſuch matters of an equita- 

nature, as he foreſaw it would be in vain to ſend to the 

of common law. Whatever were the grounds the 

ncellor reſted his juriſdiction upon, it is evident that 

had begun, about this time, to exerciſe certain judicial 4 

rs of a new and equitable kind unknown to the 

tient courts of the realm. The fixing the chancery at 


Th fat. of Heng vll for bes- put to the chancellor for the big: 
ling the 'Star-chamber; directs Stat. 3 Hen. VII. e. . 


t bills or informations ſhould be * 
Weſtminſter, 7 


1 HISTORY OF THE 


CHAP. XVII. - Weſtminſter, about the 4th of Edward III. might a 
RT tribute to eſtabliſh the chancellor in theſe new powers 
be became by his dane n more acceſſible at 
ſeaſons. FS? 1 „ ini of 


IT is ſaid that John Waltham, biſhop of Salary 
was keeper of the rolls about the 5th of Richard II. d 
ſiderably enlarged this new juriſdiction; ; that, to g 

efficacy to it, he invented, or, more properly, was | 
firſt who adopted in that court the writ of ſubpent; 
proceſs which had before been uſed by the council, a 
very plainly alluded to in the ſtatutes of the laſt rej 
though not under that name i. This writ ſummonel! 
party to appear under a penalty, and anſwer ſuch thing 
ſhould be objected againſt him: upon this a petition 
lodged, containing the articles of complaint to which! 
was then compelled to anſwer. Theſe articles uſed 
contain ſuggeſtions of injuries ſuffered, for which no 
medy was to be had in the courts of common law, a 
therefore the e prayed advice and relief of i 
chancellor. OT ME 


SOME have attributed the origin of this court of equi 

to Cardinal Beaufort, the ſon of John of Gaunt, wl 
was biſhop of Wincheſter in the reign of Henry V. 
is an opinion alſo n, that the chancellor aſſumed his extrad 
dinary judicature in order to be in a ſituation to favourt 
avarice of the churchmen. Uſes, contrived firſt by f 
clergy, it is faid, with a view to enrich them. i in defiance( 
the ſtatute of mortmain, were of a new impreſſion, al 
intirely out of the rules of the common law. A perl 
fe: fed of a uſe had* no means of obtaining 1 the execution 


it, but the conſcience and honour, of the feoffee. 
give effect to theſe diſpoſitions, the chancellor, who wi 
bimlelt an eccleſiaſtic, applied, it is ſald, this new writt 


* 80 i 8 from Rot. Parl, 1 vid. ant. vol. II. 419. 
3 Hen. v. 1 id For, Roms 1. 
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hana, to compel a ſeoffee to anſwer before him reſpeQ- CHAP. XVII. 
ſuch truſt ; and, upon the truth of the matter appear- 3 : 
he would decree ſuch execution of the uſe as the feof- {2 BY _ 
W bound in conſcience to make. This is ſuggeſted, L [1 
Ome wrifers as the occaſion on which the court of chan- | \ 
firſt exerciſed its equitable juriſdiction. | | 


\rreR what has been before obſerved, it will not be i 
ly credited that this was the origin of the court of „ f 
ty. Yet it is not at all improbable that ſuch motives ; - 
ght have induced clerical chancellors to entertain ſuits 
at kind with great readineſs ; and that the frequency 
them might have brought the court into ſuch a ſudden 
ute, as would have very much the appearance of an 

Ire new creation. The conſequence Was, that later . 
es have dated the birth of the equitable juriſdiction in 
Incery, from the period when it grew into more Notice 
the acceſſion of this new ſubject of litigation. _ 


ag chancellor was not ſuffered to continue increaſing 
new authority unnoticed or unmoleſted. He was 

tched by the legiſlature, and ſuch checks were occa- 

pally applied, as were thought neceſſary to keep it with- 

juſt bounds, In the 13th Richard II". the commons 
tioned the king, that the chancellor might make no 

ler againft the common law; and that no judgment 

uld be given without due proceſs of law. In another ö 
ion they prayed, that no one ſhould appear before the 
1 where recovery was given by the common 

; to both. which the king's anſwers were to the like 

a that it ſhould continue as the uſage had been hereto- 

e. Theſe applications to the king carry in them an ad- 

on, that ſuch a power of judicature did reſide in the 
ancellor, ſo long as he did not determine againſt the 
mon * nor interpoſe where it furniſhed a remedy > 1 - 
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RICH, II. 


Court of the 
conſtable and 


ma ſhal. 


CHAP. XVII. 


| ſtatute recites, that people were compelled to come beh 


ſtatute ſeems to give the firſt teſtimony to the legitima 
authority of this court, and may be conſidered as a legill 


furceaſe from holding p'ea of treaſon or felony, whic 


ſeems, the heirs to whom theſe two offices had deſcend 


frained from making any alteration in this new tribunal! 


HISTORY OF THE 
and the anſwer as clearly demonſtrates, that ſuch an auth 
rity reſiding ſomewhere, was ds. og by the uſage a 
conſtitution of the realm. | 0 


Bur the ſtat. 17 Ric. II. c. 6 We mentioned) 
cogniſes this new judicature in the moſt explicit tem 
and, by coupling it with the council, ſeems to intimat 
its origin to have been as we have juſt ſuppoſed. Thi 


1 


the king's council, or in the chancery, by writs ground 
on untrue ſuggeſtions; and on that account it enad 
that the chancellor, preſently after ſuch ſuggeſtions me 
duly proved untrue, ſhould have power to award damage 
according to his diſcretion, to the perſon ſo grieved. Thi 


tive ſanction to its eſtabliſhment ; for after this it wy 
its judicature with great freedom. | 


| Bes1DEs the court of equity in chancery, two other ne 
jurifdictions had lately grown into notice; that of the cn 
frable and marſhal, and that of the admiral. Of theſe, the 
is very little notice before this king's reign. "The former 
mentioned in a report-book of the laſt reign, as a cout 
which was to decide upon contracts made in martial affain 
We hear no more of this court till the 2d of Richard II. wht 
the commons petitioned that the conſtable and marſhal mig 


ſhould be determined only before the king's juſtices. | 


being then within age, they and the offices were in t 
cuſtody of the king ; and for this reaſon the parliament [e 


The objeQion to this court was, that it was governed 
the law of arms, and not by the general cuſtom of t 


„ Vid. ant. 62. 


e cott. Abri. p. 171. 9. 
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12s ſtated by the biſhop of St. David's, who happened 
make the uſual ſpeech at the opening of the parliament, 
n grievance, that the law of arms and the law of the 


n this ſubject, a ſtatute was at length made; but this 
s ſo general, that it left things in the ſame ſtate they 
re in before. It was noticed by tat. 8 Ric. II. c. 5. 

t divers pleas concerning. the common law, and which 
pht to be examined and diſcuſſed by that law, were now of 
drawn before the conſtable and marſhal of England, 
the great damage. and diſquiet of the people; and it was 
refore declared and ordained, that ſuch pleas and ſuits 
uld not be brou ght in that court, but this matter ſhould ſtand 
it did in the time of Edward the Third. This ſeems to be 
culated for ſatisfying the preſent diſcontent of the peo- 
„ without diſturbing things, till the office was out of 
 wardſhip, of the king; but in the 13th year of this 
gu (when probably that event had taken place) an act 


e authority of that court very exactly. Conſidering 
e daily encroachments made by the court of the con- 
ble and marſhal, in holding plea of contracts, covenants, 
ſpaſſes, debts, detinues, and other matters cogniſable at 
mmon law, it was intended by ſtat. 13 Rich; II. ſtat. 1: 


able (for the act does not in this place name the mar- 
a) in the following way: To the conſtable, ſays the 
belongs the cogniſance of contracts touching deeds 
of arms; and of war out of the realm, and alſo of things 
which touch war within the realm, which cannot be 


other uſages and cuſtoms to the ſame matters appertain- 
ing, which other conſtables before that time had duly and 
reaſonably uſed. It was alſo ordained, that every plaintiff. 
lould declare plainly his matter in his petition, before any 
3 . „ r Fam de novo, 

O2 | * + 


PE 


4 did not concur 4. To quiet the minds of the people 


2 more ſpecial nature was made, which ſeems to define 


2, to make a declaration of the juriſdiction of the con- 


determined nor diſcuſſed by the common law, with 


RICH, 
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gdom; and at a ſecond meeting of this ſame parliament, CHAP. XVII. 


II. 
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CHAP. xvil. one ſhould be ſent to anſwer thereto ; andif any would q 


Connie mrmnmnnnd 
. RICH. II. 0 o 
* marſhal which might be tried by the common lay, 


might have a privy ſeal of the king without difcul 


plain that a plea was commenced before the conſtable ; 


directed to the conſtable and marſhal, to ſurceaſt 


the plea, till it was diſcuſſed before the king” $ Count 


whether the matter r belonged to the common n Or 


a that court. 


Tux marſhal, who was joined with the conſtable in| 
preſidency of this court, filled a different office from hi 


who was aſſociated with the ſteward; though it 1 


not uncommon for them both to be held by the ſame of 
ſon, as well as other offices which likewiſe conferred | 
title of marſhal. This appears from a tranſaction in 


20th year of this reign ; for the king granted to the eu 


Nottingham, and to the heirs male of his body, the of 


name, and title of earl marſhal of England, the off 
marſhal of the king s bench and exchequer, the office 


proclaimer marſhal, and of the e Teward and marſhal oft 
king” s houſhold *. 


WHILE the Crown was in \ pa of territories 


the continent, as during the latter part of Edward III. 


the reigns of Richard II. and the two Henrys, theren 
have been great employment for this court, notwithſtand 


the fiction that had been deviſed in the time of Edward] 
to make matters ariſing beyond ſea cogniſable by a j 
from an Engliſh county. We ſhall alſo find there vl 


conferred on theſe two officers a criminal juriſdiion 


which they tried crimes committed beyond ſea ; and t 
they exerciſed ſo low down as the reign of queen Elizabd 
though it was in part rendered leſs neceſſary by the itat 
of Henry VIII. for — treaſon —— bey 


ſea. 
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de rar office of admiral is conſidered by the French as a CHAP. XVII, 
ble ece of ſtate invented by them; 1 mar does it appear that 9 IL 
aw, y officer of this kind was conſtituted i in England till about ZI 
eu e time of Edward I. and from thence the place of high Of the admiral, 


Imiral had been conferred on ſome of the firſt nobility. 


tthority of this officer; but in this reign there had ariſen 
like jealouſy of his authority, as of that of the conſtable 


their own, that raiſed moſt of the complaints againft the 
Iniral*, To ſatisfy them, an act was at laſt made, in the 
th year of the king. The preamble of this act * ſtates the 


d their ſeſſions within divers places of the realm, as well 
thin franchiſes as without, accroaching to them greater 
thority than belonged to their office, to the prejudice of 


ich it was declared, that the admiral or his deputies 
ould not meddle, with any thing done within the realm, 


time of Edward Ul. 
Tals, like the firſt act about the juriſdiction of the c con- 


rking a reformation, It was therefore ſoon followed by 
it, 15 Ric. II. c. 3. where the admiral's juriſdiction was 
ore particularly marked out. Firſt, it was declared, that 
al manner of contracts, pleas, and quarrels, and all 


land as by water, and alſo of wreck of the ſea, the ad- 
ra's court ſhould have no manner of cogniſance or 


» Cott, A. 5. 339 56. TRY 


045, -_ - a 


e have yet met with nothing concerning the judicial 


d marſhal. It was the port-towns, which had franchiſes 
mplaints as ariſing, becauſe admirals and their deputies 


e ling, and of perſons poſſeſſed of franchiſes : to remedy . 


ible and marſhal, was too general ta have any effect in 


der things ariſing within the bodies of counties, as well 


wer ; but theſe were to be determined by the common 
'. Nevertheleſs, the admiral was to have cognifance of 
teat of a man, and of a E done in great ſhips, 


t only with things done ypon the ſea, as had been uſed in 


198 


CHAP. xy1L being and hovering in the main ſtream of great rivers, 9 


ſuch voyages, ſaving alſo to lords, Tn, and borouy 


arms was ſurely not to be found in the volumes of Imp 

rial juriſprudence. The laws of Oleron, as they we 
called, might conſtitute a national code of maritime h 
| for the direction of the admiral; and whatever was def 


: prudence, the civil law, which was generally adopted | 


and it was enacted by ſtat. 13 Ric. II. c. 3. that the ju 


HISTORY OF THE 


below the bridges? of the fame rivers near the ſea, and 
no other places of the ſame rivers. It was further ordaine 
that he ſhould have power to arreſt ſhips in the great fleet 
for the great voyages of the king, and of the realm, favin 
to the king all manner of forfeitures and profits thence: 
ſing : he was alſo to have juriſdiction on ſuch fleets durin 


their liberties and franchiſes. 


Ir may be aſked, By what law was the court of the cat 
ſtable and marſhal, and that of the admiral, governed? 
has been ſaid by later writers, that the proceeding in tl 
former was a courſe directed by the civil law; but the 


tive therein was ſupplied from that great fountain of ju 


fill up the chaſms that appeared in any of the municy 
cuſtoms of modern European nations. 

IT ſhould ſcem, that the old laws * reſpedting the boun 
of the Reward and marſhal's court were not obſerved; 
in the beginning of this reign, the commons _Y 
that the juriſdiction of the marſhal might be limited, 
that all perſons within the verge might have their bene 


diction of the court of the ſteward and marſhal of 
king s houſe ſhould not paſs the ſpace of twelve miles, tol 
reckoned from the king s lodging; which was conformal 
with ſome petitions in the former he c © After this the 


oF Parovel les pounts, In the Old 340. 
Abridgment it is pores; in Pickering Vid. ant. vol. II. 235. 
it is-briages ; in the Nova Statuta it is * Cott, Abri. p. 160. 5 65. 
points. © Vid. aut, vol. II. 420, 421 
S Duck de Auth, Jur. Civil, 336. FVV 
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ere no further parliamentary declarations on the ſubject of CHAP. xvii. 
is court, except a ſhort act in the reign of Henry VI. 1 
Having ſaid thus much upon theſe courts of a particu. 
ar and ſpecial nature, we come now to the ordinary courts 
law, reſpeQting which ſome regulations, well deſerving 
f notice, wers made by parliament. Great complaint was 
nade of the dilatory and oppreſſive courſe of the court of 
chequer ; where, in addition to the rigour which was ex- 
erienced from the natural order of things, the clerks 
ractiſed many unfair devices upon accountants, Among 
ch cer hardſhips, the heirs and executors of perſons who | 
ad aecounted at the exchequer, were not allowed to plead | 
n Me diſcharge of their anceſtor or teſtator, without a writ 
r privy ſeal auttiorizing them ſo to do, By this act the 
eceſſity of ſuch writs was removed; all perſons were ad- 
ne orted to plead as in other courts; heavy penalties and im- 
riſonments were inflicted on clerks who iſſued proceſs to 
cover debts already paid. Beſides this, the buſineſs of 
he exchequer, as far as concerned the king's revenue, was 
etter regulated by ſeveral acts of parliament, It ſeems, 
ei the court of exchtquer was not within the act of nf 
7e whenever an iſſue in a foreign county was to be tried, 
ſpecial commiſſion” uſed to be made out: it was now 1 
nated, that no more than two ſhillings ſhould be given * 
vr ſuch commiflion, as the clerk's fee for making it out; 1 
Ind the ſame för the record of niſi 5 prius, with the writ*, 
he people were not ſatisfied with the courſe of appeal 
ftabliſhed from this court by the ſtatute of the laſt reign 7; 
ut it was again prayed (though without effect) by hs 
ommons, that errors in the exchequer night be en 
h the King's bench or parliaments, 
Tux ſubſtance of the oath which' had been ordaĩned by 
lat, 18 Ed. II. ſt. 4. to be taken by the Judges: and batons, 


z © 
and if | 
ain Court of ex- 
chequer. 
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CHAP, XVII. was put into a ſtatute in the 8th year of this king B. Th 
— 
ERICH. II. 


ward of meat or drink, which ſhould be of no great value 


king was party, or where the king was any ways concen 
' ed; nor were they to be counſel with any man in any ca 
or matter depending before them, upon pain of loſing thei 
office, and making fine to the king. It was one of th 


pered with the judges ; and thoſe ſuſpicions might ha 
needed declaration. It was by another chapter of the for 


victed before the king and council of falſe entering 


juſtice of aſſiſe, or r of * common deliverance of gaols, i 


| the perſons aſſociated with them were, by ſome former ſta 


that the chief juſtice of the common bench ſhould -b 


HISTORY OF THE | 


act ordains, that they ſhould not take any robe, fee, pen 
fion, gift, or reward of any but of the king, except y 


they were to give no counſel to any in matters where thy 


charges againſt the archbiſhop of York, Robert de Vn 
and Michael de la Pole, that they on many occaſions ta 


produced the above act. But, whatever was the motiy 
for making it, we find it was repealed the next year 
Nat. 9 Ric. II. c. 1. becauſe 11 WAS VERY HARD, a 


mer ſtatute enacted, that if any judge or clerk was con 


pleas, razing of rolls, and changing of verdicts, to th 
diſheriſon of either of the parties to the ſuit, he ſhould by 
puniſhed at the diſcretion of the council. To prevent th 
poſſibility of partiality or favour in magiſtrates, it was fr 
dained by the ſame act, that no man of law ſhould 


his own county. This prohibition was confined to ſuct 
perſons i in the commiſſion as were men of the law, becaul 


tutes, expreſly required to be perſons of the county. 
FURTHER regulations were made concerning theſe pre 
vincial judicatures. By the laſt mentioned act it was ordainet 


aſſigned among others to take aſſiſes and deliver gaols; but 
that, as to the chief Juſtice of the king 8 bench, it ſhouk 


N Ch. 3. Ch. 4. e Ch. 2. 


E. NGL ISH LAW. 


hat the practice had been for the preceding hundred years 
s not appear by any ſtatute, report, or book; but it 


common bench did not uſe to go circuits. By ſtat. 20 
II. c. 3. it was enacted, that no lord, nor other of 
country, little or great, ſhould ſit upon the bench with 
juſtices to take aſſiſes in their ſeſſions, upon pain of 
at forfeiture to the king ; and the ſtatute ſays, the king 


This, like ſome of the former laws, muſt have been 
alioned by late diſcoveries of the interference and ſway 
great men in judicial matters. It was ordained by ſtat. 
Ric, II. ſt. 1. c. 5. that juſtices of aſſiſe and gaol-delivery 


ry county where the ſhire-courts were held; but in 


d to remedy it by the 1 of the Juitices, : when occd- 
required, 


Tux delays in ſuing writs of niſi prius Rill Sendet 
mplaint was made, that perſons were impannelled on 
es, and after that, the parties would not ſue their writ 
ni prius, but delayed it from year to year; by which 
was ſaid jurors ſuffered great loſs, ſometimes to. more 
an the yearly value of their land. To remedy this, it 
s enacted by ſtat. 7 Ric. II. c. 7. that in all pleas where 
1 if i prius might be had of courſe, after the grand diſtreſs 


h parties would ſue the writ of ft prius, then it might 


git be in the Exchequer as well as the other courts. 


1 Vid, ant yl IL. 4 45. 
VERY 


uld at leaſt ſeem from this act, that the chief juſtice of 


charged the juſtices not to ſuffer this order to be bro- 


uld hold their ſeſſions in the principal and chief towns of 
t. 13 Ric. II. c. 11. this was ſaid to be found in part 


judicial and grievous to the people in many counties; 
don that account the chancellor was thereby empow- 


made at the ſuit of any of the jurors preſent; and this | 


20 
as had been for the moſt part the laſt hundred years. CHAP. XVIL 


— 
RICH. II. 


Ice returned, and ſerved before the juſtices againſt the - 
ors, and thereupon the parties demanded, if none of 
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CHAP. XVII, Ak little was one ecvnjidy adding to or improjj | 
| the remedies formerly in uſe. By ſtat. 7 Ric. II. e. y, 


RICH, II 


buy abrogating the old method of redreſs in caſes of dit 
We have ſeen, that in the time of Bracton ® a perſon 
ſeiſed might recover ſeiſin by force, with a multitude 


people, but only in a peaceable and eaſy manner; and if a 


2 diſſeiſee, if he entered with force, became puniſhablel 


made fine and ranſom to the king, The ſheriff and all ti 


comitatils within which the tenements lay, in the ſame m 


any juſtice of peace of ſuch forcible entry, ſuch julii 


L 4 — _ 


was ordained, that an aſſiſe of novel diſſeiſin for rent 
out of tenements in divers counties ſhould be had in conf 


ner as had before been uſed where a common of paſtur 
one county was appendant to land in another vw. 
THe ſtatutes of forcible entries had a more extenſive 15 


friends to aſſiſt him, provided he made this attempt fagra 
diſſciſind. But the ſtate of things was fo altered, and 
ideas of men were ſo different, that theſe forcible vindicatig 
of a man's property were thought incompatible with a we 
ordered government. It was accordingly enaQted by fi 
5 Ric. II. c. 7. that none ſhould enter lands and ten 
meats but where an entry was given by the law ; andi 
ſuch caſe, not with ſtrong hand, nor with multitude 


one did the contrary, and was thereof convicted, he 1 
to be impriſoned and ranſomed at the king's pleaſure. Thi 


the ſame manner as a diſſeiſor with force had been befor 
A MoRE ſummary method was pointed out by ſtat. 
Ric. II. c. 2. which directs, that upon complaint made 


ſhould take ſufficient power of the county, and go toll 
place where the force was; and if he found any petlo 
holding the place forcibly after ſuch entry made, they we 
to be taken and committed to the next gaol, there to 
main convict by the record of the juſtice, until they i 


= Vid. ant. 117. Vid, ant. vol. J. 322. 


peopſſ 
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ople AX 4 county were thereby required to attend the CHAP. XVII. 2 
lices. The ſame of forcible entries into benefices, or 1 | 
t ces of holy church. | 

Ix order that thoſe in reverſion might not be loſers by 
colluſion of the particular tenants, the following ſtatute 
15 made. It was enacted by ſtat. 9 Ric. II. c. 3. that 
a tenant for term of life, tenant in dower, tenant by the 
le urteſy, or tenant in tail after poſſibility of iſſue extinct, 
impleaded, and pleaded to an inqueſt, and loſt by 
nac na, or by default, or in any other manner, he to 
hom the reverſion of ſuch tenements belonged, his heirs 
ſucceſſors, ſhould have an action by writ of attaint, 
x by writ of error, as well in the life of ſuch tenants as 
er their deaths; and if he ſucceeded in ſuch writ, the 
nant who loſt ſhould be reſtored to his poſſeſſion, with 
e iſſues ariſing in the mean time, and the party ſuing, 
the arrears of the rent, if any were due; and if the te- 
ant were dead, then to the land in dn Moreover, + 
though the particular tenant was alive, yet if the rever- 
oner ſo ſuing alledged that he was of covin and conſent 
ith the demandant who recovered againſt him, the tene- 
ients were to be reſtored to the reverſioner. The tenant, 
owever, might afterwards have a ſcire facias out of the 
wement ſo reverſed, if he would traverſe the covin al- 
aged. This was a redreſs ſimilar to that which had 
een allowed to termors for years, by a ſtatute of Ed- 
a. | 
AxorTrER way in which the particular tenant could 
ore the reverſioner, was by making default, if im- 
leaded for the freehold: in ſuch caſe the reverſioner 
js entitled by a ſtatute of Edward Ip. to be received to 
lefend the right; but there was no remedy where he plead- 
1 in chief ſuch pleas by which he knew the inheritance 
uſt be loſt, To * ws; it was now enacted, by 


\ 


ou e Yid. ant. yol. II. * 2 Vid. ant. vol. II. 191. and. 
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cHAp. XVII, 


RICH. II. 


immediately abated, It was ordained by ch, 3. of 


of the one bench or the other, or of afliſe to be taken 
the country; ſo that the diſtinction between theſe writ 


partiality of inqueſts, or perhaps by the parties not bei 


| * in Walton to > the mar there ont 


6 Ric. II. ſt. I. C. 2, It is thereby provided, that in a 
tions of debt, accompt, and all other ſuch actions, if i 


queſtion of a priory being donative or not, ſhould 


HISTORY OF THE 


Rat. 1 13 Ric. II. ſt. 1. c. 17. that where any of the þ 
forementioned tenants were impleaded, and he in reverſ 
came into court and prayed to be received to defend 
right, at the day the tenant pleaded to the action, or! 
fore; he ſhould be received to plead in chief to the adi 
without making any delay by voucher, OO TOI non 
or other delay, by eſſoin or protection. 
Tux laying the venue in perſonal actions, which bel 
had been almoſt optional , was ſomewhat reſtricted by ſ 


declaration ſtated the contract to be in any other cou 
than that contained in the original writ, the writ ſhoul| 


ſame ſtatute, that the writs of nuiſance, commonly call 
vicontiel”, might be brought, either in the old way, ( 
elſe in he nature of aſſiſes determinable before the juſtic 


ſo much attended to in the laſt reign, began to be of le 
moment. It was a doubt in the laſt reign, whether tl 


tried per proves, or per pain. But it was now ordained 
by tat. 9 Ric. II. c. 4. that ſuch an iſſue ſhould be tri 
by the certificate of the ordinary of the place; and this y 
to be, as well where the ordinary was not a party, as * 
he was. Notwithſtanding the precaution taken by the k 
giſlature in making ſtat. 25 Ed, III. ſt. 3. c. 3. yet ti 
king's preſentees, either by the fayour of ordinaries, W 


duly warned, would get themſelves forced into benefice 
and the incumbents put out. To remedy this, it was no 


. . „ vil ant. roo. a 
* Vid. ant. 27, | * Vid, ; ant, vol. . 378, 
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cuſtody upon a judgment, ſhould not be ſuffered to go 


w complained, that ſuch perſons were frequently let at 


uinpriſe or by bail, and ſometimes without any main- 
" with a baſton * of the Fleet: that ſuch perſons went 
to the country about their private affairs, continuing out 


Aion made to, their plaintiffs. To prevent this, it was 
et, upon pain of loſing his office, ſhould ſuffer a pri- 
ner by judgment to go out in any of the above ways, 
je king; and if he was attainted of ſuch neglect by due 
rit of debt. It was uſual, when an action was com- 
enced in another court againſt a priſoner, for him to. be 
moved into the priſon of that court ; this had been abuſed 
away that cauſed the following proviſion: declaring, 


at if any priſoner in execution in another priſon would 
onfeſs himſelf voluntarily, and by a feigned cauſe, debtor 


layed the party of his recovery, the recogniſance ſo con- 


« Thats an under-keeper of th _— with the prifonce. 


Ir was held in the time of Edward III. that * a priſoner | 


large without the conſent of the plaintiff; but it was 


ge by the warden of the Fleet-priſon, ſometimes by 


any nights and days without the conſent of, or any fatif- | 


ithout making gree to the parties at whoſe ſuit he was 
ere, unleſs it was by writ or other commandment of 


the king, and by ſuch means to be judged to the Fleet, 
ere to have greater ſweet of priſon than elſewhere, and ſo 


led ſhould be taken as a true one; ſo that the party be- 
ls remanded to his firſt priſon till he had ſatisfied his 


| "20 


Where a bee was full of an incumbent, the king's CHAP. XVII. 
eſentee ſnould not be received till the king had recovered 
\ proceſs of law; and if any was received otherwiſe, and 
e incumbent put out, he was to commence his ſuit 
thin a year after the induction of the king's preſentee. | 


RICH. 


acted by ſtat. 1 Ric. II. c. 12. that no warden of the 


roceſs, the plaintiff might have recovery againſt him by 


* Vid. ant. 175. 3 —— - 
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CHAP. XVII. firſt plaintiff, ſhould then be brought back to the N 


— 
RICH. II. 


tection, if it was not in a voyage where the king went! 
perſon, or in ſome voyage royal, or on the king's meſſig 
for buſineſs of the realm; but ſuch perſons were to mal 
their attornies to anſwer for them, or were to ſtay 

_ ſelves: Notwithſtanding this reſtraint on the abe 
| protections, the protection quia moraturus was to be i 
lowed in all caſes, as before. It was likewiſe provid 
that if any perſon remained i in the country, without gou 


T wo laws were made to correct the abuſe of proteflin 


ſhould be allowed before any judge, for victuals taken, 


tracts, ſince the date of the protection. It was not u 
of volumus and of guia profecturus, after a plea was adu 
tended to be employed; for they in the mean time cu 
tinued to ſtay at home. This miſapplication of protect 


daining, that no protection with a clauſe of profaturul 


and there detained till he had ſatisfied the recogy 


Ce. 


a ſpecies of privilege which created great obſtacles tot 
courſe of juſtice, We have feen?, that ſome protedig 
had the clauſe of vo/ummys, and ſome that of nolumus : 
now find, that ſome were diftinguiſhed by having | 
clauſe of quia profeturus, ſimply alledging that the pat 
was going abroad; others were quia-moraturus, ſignify 
that he was to reſide abroad. By ſtat. 1 Ric. II. c. 8 
was enacted, that no protection with a clauſe of volu 


bought upon the voyage or ſervice of which the protedii 
made mention, nor in pleas of treſpaſs, or of other ca 


common to purchaſe theſe protections, both with a cla 
ly commenced, merely to delay the proceedings, with 
any regard to the king's ſervice, in which the parties pt 
occaſioned the following act, 13 Ric. II. it. 1, c. 16. 


allowed in any Ein commenced before the date of the pi 


* 


721 v aut oY 


ENGLISH LAW. 


the ſervice for which he was retained, the 3 
bt repeal the protection. Thus far of the ſtatutes 
ch had any influence on the adminiſtration of civil 
Zim „.. | 

gx commotions which happened in this reign, and 
viciſſitudes experienced by the ſeveral contending par- 


d be made an inſtrument in the hands of either to de- 
their opponents, they never failed of availing them- 


ea new edge to the ſword of juſtice. In no period of 
hiſtory was the crime of treaſon imputed fo promiſcu- 


ance was not confined to the lords in parliament, who 


law giving deliberate opinions of the ſame import, upon 


derive little benefit from the ſtatute of treaſons. | 


had an effect upon our criminal law. When that 
es of it; and at every revolution they endeavoured to 


y to all forts of reſiſtance and oppofition, This extra- 


pht be hurried into violent meaſures by the heat of con- 


and the fluſh of ſucceſs ; but we ſhall find the ſages of 


ſtions ſtated in writing: ſo that the ſubject ſeemed 


CHAP. XVII. 


RICH. II. 


Of treaſons. 


col HE firſt alteration d in the law of treaſon, was by © 


b. that if any made or begun any manner of riot and 


declaration of treaſon like this, might perhaps be ex- 
ed by the late riots, which had been carried to a length 
lictent to endanger the ſafety of the government, Two 
us before that ſtatute, it happened that one John Im- 


wr, or the like, and the ſame was duly proved, it 
uld be done of him as of a traitor to the king and realm. 


of parliament. It was enacted by ftat. 5 Ric. II. ft. 1. 


0 al, an ambaſſador from the ſtate of Genoa, was killed 


| that ſentence was confirmed by parliament ; the rea- 


3 Nis. II. Cott. Abri. p. 155 $ 18. ; 
In 


7 


alledged being, that it affected the. * r * 


London: this had been deemed treaſon by the judges, 


CHAP. XVII. In the 17th year of the irik we find the duke of Ling 
RICH, 1. 


Talbot with other adherents conſpired the deaths of t 
ſaid dukes. This was adjudged by the king and lord 


ment made the above declarations by virtue of that pom 
which was acknowledged to reſide in it, by the ſtatut 


treaſons; and which it could not be denied to pollek, 
| neceſſarily belonging to its legiſlative authority, 


ſanction, and therefore ſhould have been founded on print 


Lament, at the inſtance of a great part of his nobles, vil 
ed to get rid of the act he had done under ſuch compulſi 


| judges and others to be conſulted on different queſtio 


ings. In the 11th year of this reign, in the preſence 
thorpe, and Burghe, judges of the common bench; 


How thoſe ought to be puniſhed who procured the abo 
mentioned ſtatute, ordinance, and commiſſion? tl. 


excited the king to conſent to the ſaid ſtatute. Thoſe wi 
_. compelled the king to conſent, they ſaid, ſhould be m_ 


HISTORY OF THE 


ſteward of England, and the duke of Gloucgſter, conf 
of England, complained in parliament, that Sir 7}, 


parliament to be open and high treaſon *. The pal 


Tx famous opinions given by the judges had not th 


ples of known and eſtabliſhed law. The following 
the occaſion on which theſe opinions were taken: U 
king being compelled to ſign a commiſſion and call a f 


and, thinking the law on his fide, cauſed certain of | 
calculated to ſtigmatize and declare void the late proces 
the king and ſome lords at Nottingham caſtle, were fun 
moned Treſilian, the'chief-juſtice of the king's bench, l 
Belknap, chiet-juſtice of the common bench; Holt, I 
Lokton, one of the king's ſerjeants at law. To theſe pe 


ſons were propounded among other queſtions, the folloj 
ing, which received the annexed anſwers. Being aſke 


anſwered, By capital pain; as ought thofe likewiſe u 


PF . 
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14;tors 3 as ſhould thoſe alſo who interrupted the king CHAP. XVII. 
the exerciſe of thoſe things that belonged to his royalty F 
| prerogative. The following queſtion, namely, Whe- 

;, if the king limited to the lords and commons certain 
Jes to be debated, and they proceeded upon others, 
| would not go upon the king's articles till he had an- 
red theirs, the king ſhould be obeyed ? they anſwered, 

it ſuch as diſobeyed this rule of the king, ſhould be pu- 

ed as traitors, If the king diſſolved the parliament, 

| any proceeded therein afterwards, they ſaid, he was to 
conſidered as a traitor. They ſaid, it would be treaſon | 
gs; in parliament any of the king's officers, or juſ- 

; and that the perſon who moved that the ftatute 
i Edward II. was indicted ſhould be ſent for, and 
who, by force of ſuch motion, brought it into the par- 
ent, were guilty of treaſon. 

Ax judges who concurred in theſe opinions, were af- 
wards proſecuted as offenders ; but things taking another 
in the 21ſt year of the king, theſe opinions. were 

d in full parliament, and there received the ſanction of 

ce OE [coiſlature 3 and at the ſame time they were pronoun- 

I by Sir Thomas Skelton, and Hankford, and Brenchley, 
kings ſerjeants, to be good and lawful. - But it is re- 
dd in the fame ſtatute of 21 Ric. II. that Thirning, 

| Chpton, ſucceſſively chief-juſtices of the common 
h, and Richehill, a judge in that court, gave a more 
rect opinion upon the act of theſe judges : they ſaid, 
t the declaration of treaſon not declared belonged: to 
parliament ; and if the offender were a lord, or peer of 
Iliament, and thoſe queſtions had been put to him, he 

buld have given the like anfwers : which was intimating | 

it they were: not conſonant to the law, as eſtabliſhed and | 
own, but were fit RO to be * par- 


ment. 
lx the ſame Gat. 21 [Rik II. c. 3. uns paints of trea- 


which had been ſettled 85 the ſtatute of treaſons, were 
Yor, III. N re- 
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CHAP. XVII, re- enacted, together with ſome others were not wi 


— mmm 
RICH. II. 


raiſed people, and rode againſt the king to make war yit 
liament, ſhould be conſidered as guilty of high-treak 


the ſtatute of treaſon is, that this did not require an oj 
act to be proved; but then it was to be judged of on 


any judgments given againſt ſtatutes made in the patli 


declared void® ; and it was alſo declared treaſon for a 
one to attempt to repeal the ſtat. 21 Ric. Il*, 


lage a whole neighbourhood, carry off women and childrel 


from an invading enemy. To maintain the peace agai 


Tnoreover, that certain ſufficient and valiant perſons, lor 


or others, ſhould be W by the king's, commilia 


HISTQRY;o07- THE - 


in that act. Thus, it was ordained, that every one 9 
compaſſed or purpoſed the death of the king, or to depd 
him, or to render up his homage or liegeance; and het 


in the realm, and was judged and attainted thereof in ju 


and ſhould forfeit his lands, as well thoſe in fee-tail 
thoſe in fee-ſimple. The difference between this act a 


parliament ; - and lands in fee-tail were forfeit thereby, 
was made treaſon to procure, or counſel to repeal or an 


ment IIth Ric. II. which the king now procured to | 


'Bxs1DEs the above proviſion about riots, other fat 
were made for the ſuppreſſion of thoſe diforders, which hy 
htely grown to a height that threatened the exiſtence( 
government. In ſtat. 2 Ric. II. ſt. 1. c. 6. there is 
lively picture drawn of the riots which then very con 
monly happened. People uſed to come in great bod 
ſometimes under pretence of taking poſſeſſion of lands 
which perſons pretended they had a right: they would p 


and commit all ſuch acts of violence as might be expedt 
ſuch extraordinary attacks required more than the ordinal 


means. Among other methods it was ordained, that i 
ſtatute of Northampton ſhould be kept in all points; 4 


c 


cb. „ 
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th authority to take ſuch rioters, 1 waiting for an CHAP. XVII 
e i: 2ment; and commit them to cuſtody till the coming 75 
the juſtices. But this new authority was repealed by 

t. 2 Ric. II. ſt. 2. c. 2. the ſtatute of Northampton 

wür g thought quite adequate to the purpoſe. This repeal 

procured by ſome great lords, who were too much in- 

fed in the outrages committed by theſe people (many 

whom were their retainers, and partiſans) 4 to ſuffer nl 
greater reftraint to be put on their meetings. When 
or ins, about a year or two after this, had riſen in 
Frent parts of the country, and compelled manumiſ- 3 
ns and privileges to be granted them, it was enacted, . 
a e have ſeen, by ſtat. 5 Ric. II. ſt. x. c. 6. that rioters 
id be puniſhed as traitors. The diſcontents of the 
to eins continued all through this reign. Upon the oc- 
jon of new diſturbances made by this order of people, 
ticularly in Cheſhire and Lancaſhire, it was enacted by 
17 Ric. II. c. 8. that ſheriffs, and other the king's | 
niſters, ſhould take ſuch offenders; and that all lords, 1 
| others of the realm, ſhould be aſſiſting therein. i 
e ſhall ſee what courſe was purſued in the next | 4 
con eus, for the xy mon and puniſhment of ſuch diſorderly 1% 


Hons. | 


TE 

: 

 * 

1 
11 
1 

_ 

: 
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a 
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15 


Tur two ſtatutes againſt the 3 of falſe rumours Seandalum 
ſaid to have been procured by the duke of Lancaſter, . 
o was extremely unpopular, and, at the time of the I 
rections among the villains, had been ſingled out as 
rincipal object of their fury. The firſt of theſe is ſtat. 
Ne. II. ſt. 1. c. 5. The deſign of this act will be beſt | | 
rſtood from the preamble. Of the deviſors” (ſays 1 
at) c of falſe news, and of horrible and falſe lies of _ -- 
prelates, dukes, earls, barons, and other nobles and 1 
Seat men of the realm; __ alſo of the Toes 1 


L 
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& cords might ariſe betwixt them, or between them a 


it was enacted, that none, under grievous pain, be ſo had 


E fpeech was moved: but this not being likely to produg 


puniſhed by the advice of the Saws notwithſtanding i 


be called before the chancellor by writ, if they refuſed! 
remove the annoyance. By another act, the laws again 
maintenance were directed to be enforced s. 


had petitioned that the king might grant no more pu 


+ ww... "i 


1 the frequent granting of pardons, great clamo 
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er n clerk of the privy ſeal, ſteward of the 
« houſe, juſtices of the one bench or of the other, ande 
« other great officers of the realm, of things which by 
<« ſaid perſons were never ſpoken, done, or thought; j 
« great flander of them, and whereby debates and di 


« the commons, and great miſchief to the realm :” the 
were the objects meant to be aimed at by this ſtatute; a 


as to deviſe, ſpeak, or tell any falſe news, lies, or oth 
ſuch falſe things, of the above-mentioned perſons, where 
diſcord or ſlander might ariſe within the realm; and thi 
who offended therein were to. be liable to the ſtatute ( 
Weſtm. Iſt ©, which directs ſuch offender to be take 
and impriſoned till he had found the perſon by whom & 


the effect intended, it was enacted by ſtat. 12 Ric. II. c. 
that, ſhould he not be able to find ſuch perſon, he ſhould 


faid ſtatutes. 
Wx have hitherto. met with . on he ſubjed 
public nuiſances: we find now a ſtatute , ordaining pri 
clamation to be made for removal of public nuiſances 
ſuch as offal thrown in the ſtreets and ditches near town 
with a penalty of forty ſhillings on offenders; who wer! 


| NoTwITHSTANDING the act paſſed in the laſt reign “ 
was ſtill made on this ſubject. We find the comma 


dons. To this the as refuſed to conſent, but agreed! 


* Vid. ant; vol. IL 129. £ Stat, 1 Ric. II. c. 4. 
* Stat. 12 Ric. II. c. 13. Vi. 3 
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king 


ane before any juſtice for murder, or for the death of a 


by lain by await, aſſault, or malice prepenſe, for trea- 


t; cor rape of a woman, unleſs the fact was ſpecified in 
ach charter. Where the pardon of the death of a man was 
ibited without ſpecifying the fact, the juſtices were to 
quire, by an inqueſt of the vicinage where the fact was 
mmitted, whether the murder was by await, aſſault, or 
lice prepenſe; and it it was found to be either, the 
don was to be difallowed. If any one ſued for a par- 


chamberlain was to indorſe on the bill the name of the 
ron ſuing, upon pain of a thouſand marks, and the un- 
-chamberlain upon pain of five hundred. Theſe bills 
re always to be directed to the keeper of the privy ſeal; 
was any warrant of the privy ſeal to be made out with- 
a bill ſo ſigned and indorſed. No charter of pardon of 
aon, or felony, was to paſs the chancery without a 
rant of the privy ſeal, but where the chancellor might * 
ant it ex officio, without ſpeaking to the. king; and great 
alties were to be paid by thoſe who ſued pardons in any 
the above crimes ; that is, an archbiſhop or duke was 
forfeit a thouſand pounds, and ſo in proportion of leſſer 
pnities; a clerk, batchelor, or other of lefs eſtate, two 
ndred marks. But the whole of this ſtatute, except that 
ating to a ſpecification of the fact, and an inquiry 
the truth of it by an n was ee by ſtat. 
Ric. II. C. 6. W 4 


Tur ſtat, 2 Ric. II. c. 4. may be ranked among the 
al laws of this reign. This ordained, that mariners, 
0 had been arreſted and retained for the king's ſervice, 


taken "wy bh ſuffer a Kant impriſonment : this 


8.9K 0, 2+ e. 1 „ n n 2 


n for the death of a man ſlain in either of the above ways, 


| then fled, ſhould, beſides forfeiting double what they - 


P 3 „ offence 


a 
following act, ordaining that no charter ſhould be al- CHAP. vfl. 
RICH. II 


it 
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offence was to be inquired of before the admiral, or K 
| lieutenant*. It appears by this act, that mariners uſed tht 


to be compelled into the ſervice in a way which the legiſ 


ture did not ſcruple to call an arreft; ſignifying : as compi 
ſory a method as the law made- uſe of on any occaſig 
The carrying of gold or filver out of the kingdom was f 
bidden by ſtat. 5 Ric. II. ſt. I. c. 2. under the penalty 
forfeiting all that the offenders could forfeit : prelates ye 


not to export their payments, even by exchange, with 
licence. All perſons were by the ſame act reſtrained fr 


going beyond ſea, without the king's licence, and then 


was to be only at certain ports : thoſe who offended there 
were to forfeit all their goods, and the perſons carrying the 
to forfeit their veſſel. This law continued i in force till 
time of James II. one at 
Sor grievances in the manner of executing. the fore 
laws were removed by ſtat. 7 Rich. II. c. 3, & 4. Ity 


provided, that no jury ſhould be compelled by any officer 
the foreſt, or other, to travel from place to place, out 


the place where their charge was given, unleſs they 


pleaſed; nor were they, ſays the act, to be conftraind 


give a verdict otherwiſe than according to their conſcie 
Again, no one was to pe taken or impriſoned by any of 


cer of the foreſt without indictment, or being taken u 


the manner, or treſpaſſing in the foreſt; nor was any dl 
to be compelled to make an obligation or ranſom to 


officer of the foreſt: and any one offending againſt this 


was to pay the 7 damnified double —_ and | 


fined to the king. „ 


WHILE theſe refirifliing were. impoſed: on the 


foreſt-law, a ſort of new foreſt- law began to {ht 
Itſelf ; which, ſince the enlargement it has received 
later times, is endured with as little acquieſcence as fl 
old ; being calculated, like that, to promote the plea{utt 


* Vid. ant. 197. | m . ant. vel. I. 106, 
n I. c. 1. gar, | 


* 


0 
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ry, This new ſyſtem is, perhaps, attended with parti- 
lar circumſtances of aggravation; for whereas the old 
y was for the protection of the king's diverſions, and 
vs local, this is in favour of all lords and great land- 
ders, and extends to every ſpot of ground in the king- 
m: fo that, coming more nearly home to the obſerva- 
pn of men, it is more generally felt, though indeed leis 
rerely, than the foreſt- law. 

Tux deſign of the legiſlature in the firſt act on 
is ſubject will appear from the preamble, which in- 
rms us, that “ divers artificers, labourers, ſervants, and 
grooms, keep greyhounds and other dogs, and on the 
holidays, when good chriſtian people be at church hear- 
ing divine ſervice, they go hunting in parks, warrens, 
and connigries of lords and others, to the very great de- 
ſtruction of the ſame ; and ſometimes under ſuch colour 


cies to riſe, and diſobey their allegiance.” Thus was 
e ſafety of the ſtate, as on other occaſions, made a rea- 
dn for impoſing the following reſtrictions ; for it was or- 
ined by ſtat. 13 Ric. II. ſt. 1. c. 13. that no artificer, la- 
purer, nor any other layman, not having lands or tene- 
ents of forty ſhillings per ann. nor prieſt, or other clerk 
if not advanced to the value of ten pounds per ann.) 


bor uſe ferrets, keys, nets, hare- pipes, nor cords, or other 
noine, to take or deſtroy deer, hares, conies, or other 
f-ntlemen's ® game, on pain of a year's impriſonment; to 


terely a regulation of police, to confine the lower claſs 


ither uſeful to thetyſelves nor the community, 


2 Des geniils, 


they make their aſſemblies, conferences, and conſpira- 


bould keep any greyhound, hound, or other dog to hunt; 


e enquired of by the juſtices of the peace. This was the 
rt ſtone in the preſent fabric of game laws ; and ſeems 


f people from miſ-fpending their time in a way that my 


4 Tux 


313 


the great by reſtricting thoſe of the lower dir of ſo- CHAP. XVII, 


— prnnnemmned 
RICH, II. 


Game Laws. 
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Juſtices of the. 


others, properly executed what was required of them 


bourers; and were to puniſh defaults. The juſtices we 
each to have four ſhillings a- day during the ſeſſions, and tu 


ſtat. 13 Ric. II. ſt. x. c. 7. it was ordained, that juſtice 


for the due holding of their ſeſſions, the proper choice 


the juſtices of aſſiſes (who were always put into the con 
miſſion); and theſe ſix juſtices were to hold their eſa 


emption for the ſtewards of lords, as was granted by the for 


neret, ſhould take any wages: and the wages were to b. 
paid by indenture between the juſtices and the ſheriff, The 


HISTORY OF. THE 


Tas authority of juten of the peace was confidend 
enlarged in this reign, and ſeveral regulations were ma 


perſons to fill this office, and other matters concernj 
their Juriſdiction. By ſtat. 7 Ric. II. c. 5. they had pow 
to inquire of vagabonds, and to compel them to find fur 
ties for their good behaviour, otherwiſe to commit themt 
priſon till the coming of the juſtices of gaol-delivery, Ti 
next ſtatute reſpecting juſtices of the peace is flat, 1 
Ric. II. c. 10. which enacts, that in every commiſlion( 
the peace there ſhould be afligned but fix Juſtices, belide 


— - ” e 


every quarter of a year at leaſt, and by three days, if ne 
were, on pain of being puniſhed at the diſcretion of tl 
king and council, at the ſuit of any one who would con 
plain. They were to inquire, if mayors, bailiffs, 


the ordering of beggars and vagabonds, ſervants and k 


ſhillings for their clerk ; this to be paid by the ſheriff oy 


of the fines and amercements ariſing at the ſeſſions, - B 


ſhould conſiſt of the moſt ſufficient knights, eſquires, an 
gentlemen. of the law, of the county, without any ex 


mer act; and they were to be ſworn to put in executial 
all the ſtatutes relating to their office, By ſtat, 14 Ric. 
C. II. there were to be eight juſtices in every county. 

ſome lords had been put into the commiſſion at that "rl 


ment, it was ordained that no duke, earl, baron, or ban 


next ſtatute relating to "oy ag was ſtat, 15 Ric, Il 
| e 2, 
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r before mentioned, which gives them authority to CHAP. XVII 
cecd in a ſummary way in caſes of forcible entry. By ol I 
17 Ric. II. c. 9. they were made conſervators of ſome 

ſtatutes for preſervation of ſalmon, and the fry of fiſh. 

e laſt act on this head is chap. 10. of the ſame ſtatute, 

ich ordains, that in every commiſſion of the peace there 

uld be, if need was, two men of the law of that coun- 

who. ſhould make deliverance of thieves and felons as | a 
en as they might think it convenient. | 
Soca is the progreſs that was made by parliament in al- 

ing our law during this reign. The deciſions of courts, 

[the reaſons before ow o, we thall 1 over in MEWS: | 


e I 11 
oice q 


** 1 1 8 


Tux law i is not much indebted to this king. It is fad t to The king and 
e been the inclination of Richard and ſome of his fa- oe 
writes to countenance the incroachments of the civil 

; tho' this, probably, went no further than a partiality 

ſuch parts of it as favoured high ſovereign authority. 

lx the reign of this prince, when the ſovereign autho- 

often changed hands, when the nation was governed at 

e time by the king, at another by an authority delegated 

certain lords, who, in the ſtruggle for power, purſued 

< other with the moſt unrelenting animoſities, it is not 

be wondered that the law was occaſionally made ſubſer- 

ent to the ſucceſsful party, and taught to ſpeak that 

nguage which would confirm their intereſts, and deſtroy all 

ole who oppoſed them. Moſt of the extravagancies which 

ole from this ſtate of things, conſiſted in judgments of , 

ap, and attainders of Do perſons, without due | 
mination or trial, - #3 kia 
Ir was in this ſpirit, that conſpiring the death of the 
les of Lancaſter and Glouceſter, - the king's uncles, was, 
defore mentioned, declared by the king and lords to be 
g treaſon v; that. Sir Thomas Haxey was condemned to 


» Vid, abt. me „ Cotton's Abrid. 354% 123 


> 
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RICH, 11. 


having ſolicited for the duke concerning the poſſeſſion of 
father's eſtate, was adjudged a traitor ; but in this cafe t 


and the like abuſes of law and juſtice muſt be aſcribe! 
the violence of the times. | 


ſome in Keikvay, ſome in Benloe, and ſome in Fitzberben 


by Bellewe, and digeſted under heads; 5 making a ſort ( 
ſubſtitute for A warnen of this king. 
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die the death of a traitor, for having moved in the houſ 
commons, that ceconomy might be promoted at court, x 
that to attain ſuch end, the court ſhould not be ſo my 
frequented by biſhops and ladies a. Of the like kind y 
the proſecution before the committee of parliament, agzin 
Henry Bowet, attorney to the duke of Hereford, 


puniſhment of death was changed to baniſhment*, Thi 


THERE is no year-book of the reign of Richard Ii 
print ; but Sir Matthew Hale fays, he had ſeen the ent 
years and terms of this king in manuſcript *. There: 
ſome caſes of this reign to be found in Zenkins's Centuri 


Abridgment. All theſe ſcattered notes have been collect 


4 ane Abd: „„ Tyrr. val. III. 991. Hiſt, Com. Law, ij 
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S H 4. p. XVIII. 


H- E N n Bo IV. 


ation of Members—Of the aero Vi cars inflituted 0 
indufted—Statutes of Labourers—The Parliament and 


Multiplication—Pardons of Provars— Inſidiatores Via- 
rum, Sc. Riots Actions upon the Caſe—Of Aſſumpſit— 


and Government—The 8 tatutes— Reports. 


HE judicial hiſtory of Hines IV. has an advantage 
over that of his predeceſſor ; for the deciſions of 
ourts as well as the proviſions made by parliament during 
bis reign have come down to our times. Our attention, 
owever, will be principally engaged by the latter. The 
zus of this king are upon many of the ſubjects which 


rticle of regulation. was wholly new, and diſtinguiſhes 
his king's reign as the period when the firſt proviſions 


boice and return of their repreſentatives. 


aſſed for the puniſhment ofa perſon who had aſſaulted, beat, 


here the fact was s done, commanding the nee, to * 


ch. 6. 


Guncil —Attornies - Repeal of Treaſms—Heretics-— 


The criminal Lau Peine forte et dure — The King 


ere canvaſſed by parliament in the former reign, One 


ere made for ſecuring to the people a due 3 8 


In the fifth year of the preſent king a a act was 


ind wounded a menial ſervant to one of the knights repre- 
knting the county of Somerſet, during the time of parlia- 
ment. It was enacted , that proclamation ſhould be made 
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CHAP, XVIII. pear in the 4 s bench within a quarter of a yer; 
not, to be attainted of the fact, and th 
HENRY Iv. 5 nd pay the injured pax 


| Knowing them to be ſuch, ſhould be fined at the king 
pleaſure, and render treble damages to the party grienel 


medy already*. What this remedy was does not appe 
torious and eſtablithed, as to intitle the party injured toa 


Action. 


Election of 
members. 


pleaſure of the ſheriffs, and generally againſt the form of 


then, in full county, they were to proceed freely and i 


the contrary. After they were choſen, their names wer 


ment; which indenture, ſo ſealed and tacked, was to be 
held for the ſheriff's return of the ſaid writ, as far as con- 


— 


c _ 
* 


double damages, to be taxed by the judges, or, if nx 
were, by an inqueſt; and further pay a fine to the ki 
and ſo (ſays the act) ſhall it be in all ſimilar caſes, | 
was in the ſame parliament prayed, that all perſons w 
arreſted a knight, or burgeſs, or any of their ſervani 


To this it was anfweted, that there was à ſufficient n 


unleſs it is to 10 collected, that the privilege was fo ne 


Ir was 3 in onttivingkC- bon hs election « 
knights of counties was ſometimes made according to th 


writ directed to the ſheriff. To prevent this in future, 
was enacted by ſtat. 7 Hen. IV. c. 15. that the electio 
of knights ſhould be in the following way; namely, at th 
next county to be held after the delivery of the parliament 
writ, proclamation was to be made in the full county 
the day and place of the parliament ; and that all thol 
then preſent, as well ſuitors duly ſummoned for that cauſe 
as others, ſhould enter upon the election of knights; a 


differently, notwithſtanding any requeſt or command td 


to be written in an indenture, under the ſeals of all tho 
who choſe them, and tacked to the ſame writ of parlias 


cerned the knights of the ſhire. It was alſo enacted, 
in the writs of the parliament, in future, this clauſe ſhould be 


* Cott, Abri, p. 433. 974. - 
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; et electionem tuam in pleno comitatu tus fatam dif. CHAP. XVUE, 


ar; 

F It apertè ſub figillo tug, et figillis eorum qui electioni HENRY Te. 
= inter fuerinty. nobis in cancellaria noftra ad diem et 

Wm H in brevi contentos certifices indilate. But becauſe no 

2 ity was inflicted by this ſtatute on ſheriffs who did not 


norm thereto, it was ordained by ſtat. 11 Hen. IV. 

2; that the juſtices of aſſiſe ſhould i inquire of ſuch returns 
their ſeſſions; and if it was found by inqueſt, and due 
ee mination before them, that a ſheriff had made a return 
ntrary to this act, he was to be fined one hundred pounds; 

| knights ſo. unduly returned were to loſe their wages. 
fore theſe two acts there was no ſtatute relating to this 
atter, unleſs the ſtatutes of Edward I ©, for free elections 
d be conſidered as ſuch. 


Tur two grand objects of . in church mat- Of the clergy. 
the reſtraining. the interference of papal authority, | 
providing for the regular maintenance of vicars, were 

rlued in this reign. The weapon now uſed againſt 

pope and his adherents. was the ſtatute of proviſors, I3 

ic, II. ſt. 2. c. 3. which had put the proceeding, by 


ni cn ire facias into a ftrifter courſe *. Many new caſes 
T ere now brought within the penalty of this law. It was 
g aded by ſtat. 2 Hen. IV. c.3. that if proviſion was made by 
u biſbop of Rome to any perſon, religious or ſecular, to 


erempt from obedience regular, or to have any office 
rpetual within houſes of religion, or as much as one re- 
ular perſon of religion, or two, or more, had in the ſame, 
d ſuch proviſors accepted the ſame, they ſhould incur the = 
uns of ſtat. 13 Ric. II. ſt. 2. c. 3- Again, becauſe complaint. -Y 
s made that the Ciſtertians had purchaſed bulls to be | | 1 
(barged of tithes, and that this exemption uſed to be 
„ended to their tenants, it was enacted e, that they 
ud continue in the condition they were in before the | 


Vid. ant. vol. II. 109. Vid. ant. 164. Ch. 4. 


to | pur 
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Vicars inſtituted 
and inducted. 


_ obſerved ; that licences of appropriation made ſince ſh 


- appropriation and licence were to be void. All appr 
priations of vicarages fince the firſt year of Richard! 


CHAP. XVI. purchaſe of Gi bulls ; 2b they and all other "DN 


cias; and if they made default, or were attainted, f 


ſtitution and induction, which gave them the ſame tenuſ 


fered to appoint any of their own body to ſuch ppproprul 


* minors, Auguffines if reachers, and Carmelites ire 


purchaſed bulls, or by colour of any bulls pretendel 
ayail themſelves of a diſcharge from tithes, were to 
warned to appear in two months by writ of præmunir 


were to incur the penalties of the mene ad 
Richard II. ws 

Sock were the ſecurities provided for the due payment 
tithes, when an act was paſſed in aid of the ſtatute 
Richard IIf; concerning vicars. It was by ſtat. 4 He 
IV. c. 12. enacted, that the former ſtatute ſhould be di 


be reformed according to the effect of that act; and 


ſuch reformation was not made within a certain time, f 


were declared void. And further it was enacted, thati 
every church ſo appropriated, or to be appropriated, 2 f 
cular perſon ſhould be ordained vicar perpetual, canoni 
cally inſtituted and inducted, and convenably endowed | 
the diſcretion of the ordinary, to do divine ſervice, to i 
form the people, and to keep hoſpitality ; and no religiou 
perſon was to be made vicar in any church ſo appropriated 
Thus was it at length ordained, that vicars ſhould havein 


as parſons; and to avoid the abuſes which had been 
long complained of, religious houſes were no longer {ub 


vicarages as belonged to them. 


THE religious orders were no 1 in \ ſach confiden 
tion as they had been. A ſtatute was made in this parli 
ment reſtraining the four orders of friars, that is, 


f Vid, ant. 168, 
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ng any perſon into their order, under fourteen years of CHAP. XVIIL 
without the aſſent of the parents of the child; and 
chancellor was authorized, upon complaint duly made 
re him, to inquire into breaches of this ſtatute, and to 
ih the heads of the ſociety according to his diſcretion*. : 
VRTHER proviſion was made for the regular payment 

ithes. It was enacted by ſtat. 5 Hen. IV. c. 10. that 

gers and occupiers. of the poſſeſſions of aliens ſhould be 

nd to pay all tithes due to parſons and vicars, notwith- 

ding they were ſeiſed into the king's hands, or any 

ibition to the contrary. Again, it was ordained by 

J Hen. IV. c. 6. that no perſon ſhould be diſcharged 

tithes by colour of any bulls; and if any were moleſted 

pretence of ſuch bulls, the offenders were to be liable 

e penalty inflicted on the Ciſtertians by ſtat. 2 Hen- 

IV. c. 4. Becauſe it had ſometimes happened, that pro- 

ons from the pope had been licenſed by the king, it was 

fed", that no licence or pardon ſo granted ſhould be 

lable, if the benefice was full of an incumbent at the 

e it was granted. I heſe licences ſhewed that the ſta- 

s againſt proviſions were not executed with rigour. 

wever, in the ninth year of this king, a ſtatute * was 

i, confirming all the ſtatutes, againſt proviſions and 

nſlations of biſhops, and Y declaring, that the election 

piritual preferments ſhould be free. The other laws re- 

ng to church matters were ſuch as were made againſt 

elles ; but theſe, unhappily for the firſt promoters of 

mation in our church, were of a ſort which obliges 

to rank them een thoſe that make a you of our * 

law. 

OTHING e was ordained reſpecling the lower features of Ins 

of people, except a regulation about apprentices made  hourers. 

ſat. 7 Hen. IV. c. . W that, not- 


. 


. 4 Hen, IV, e. 17. „ To Bo 
Ch. L. 7 Ch. 9. 


withſtanding 
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| CHAP. XVIIL withſtanding the ſtatute of Canterbury ordaining that 
W perſon who had worked in huſbandry till twelve yeary 
age ſhould be permitted to be put to any myſtery or h 
dicraft, yet the children, of many perſons having no land 
rent, were bound apprentice to crafts in cities and boroug 
„ for the pride of cloathing, and other evil cuſtons | 
ſervants do uſe in the ſame; which produced a ſcarcity 
labourers and ſervants. To prevent this, it was enaf 
by the above act, that no one ſhould put his fon 
daughter apprentice to any craft or labour within acity 
borough, except he had land or rent to the value of tua 
ſhillings per ann. at leaſt; but he ſhould put them to of 
labour as his eſtate required, on pain of one year's j 
priſonment. Any perſon willing to make his child appꝶ 
tice, was to bring to the mayor or bailiff of the plac 
bill ſealed by two juſtices of the peace, teſtifying the wal 
of the parent's lands. Any perſon taking an apprent 
contrary to this act, was to forfeit a hundred fhillingy, 
be recovered by complaint to the juſtices of the peace. 
labourers and artificers were annually to be ſworn at t 
leet, to obſerve the ſtatutes relating to their wages 
ſervice; and if they refuſed, they were to be put in 
ſtocks for three days. To facilitate this, it was provid 
that every town or ſeignory not having pcks ſhould | 
| fined a hundred ſhillings. 


= Tas laws paſſed in this reign refpetiing the rights 
= \ property were few; being only thoſe which concerned tl 
2 king's grants. It ſhould ſeem that Henry, as well as 8 
chard, bad been too eaſy in making grants to his favourite 

to prevent this in future, it was endeavoured to avoid fl 

miſrepreſentations and deceits which uſed to be impoſed 

the king to obtain ſuch grants. Thus it was provided, | 

ſtat. 1 Hen. IV. ©, 6. that all thoſe who demanded lan 


Z Vid, ant. 170. 75 


tenemen 
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ements, rents, offices, annuities, or. any other profits, CHAP. XVII. 
ould make expreſs mention in their petitions of the value WN W. 
the thing, and alſo of ſuch things as they before had of 
e gift of the crown; and in failure of this, the grant was 
be void. Again, it was ordained*, that where lands 
ere granted to the king without title found by inqueſt, or 

e king being otherwiſe intitled to enter, thoſe who were 
iſed by the king's patentees ſhould have a ſpecial aſſiſe, 
ithout the chancellor ſpeaking to the king; and if they 
overed, ſhould have treble damages. The ſtatute re- 
ring the value of the thing petitioned for, to be ſpeci- 
ly mentioned, was explained by ſtat. 2 Hen. IV. c. 2. 
hich, among other matters, excepts all confirmations and 
ences to be made by the king : theſe were not to be 
vid, though the petition did not mention the value. 
tat, 4 Hen. IV. e. 4. went ſtill further than the firſt ; for, 
fer declaring that the king would make grants to none 
ut thoſe who deſerved it, and as it ſhould ſeem beſt to him- 

If and his council, it ordained, that all thoſe who made 
demand contrary thereto ſhould be puniſhed by the ad- 
ice of the king and council, and never have their demand. 
fer this, a further explanation was made of ſtat. 1 Hen- 
IV. by excepting the queen and the king's ſon d. 


Ax attempt was made by the commons to effect an al- 
ration in the judicature of parliament. The com- 
ons, who had been called to parliament in the reign of 
Hay merely to conſent to taxes upon themſelves and 
ir conſtituents, when they had diſcharged that office, 
ere not any further conſidered, nor looked upon as a ne- 
eſlary part of the legiſlature. The attention which had 
en occaſionally ſhewn to their petitions for redreſs of . 
rievances, by making ſtatutes in purſuance of them, was "2M 
matter of grace in the king and lords; and was uſually - 
EY either to reward them for, or to N 2 


„ e 6 Hen. IV.c. a. 1 | 
„ upp 
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The parlia.. 


cil. 


of Edward III. had familiarized the commons ſo much t 
ment and coun-. 


ſtanding this, matters purely of a judicial nature were f 


the king and lords in matters of private property are age 
to be the higheſt judgments that could be given; they al 
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fopgly of money. In proportion as s the king ſtood in neg 
of this reſource, thoſe who held the purſe of the nati 
grew into importance. 

TE annual ſitting of parliament during che bag rejp 


the condition of parliament-men, that they began to co 
ſider themſelves as part of the legiſlature and their claj 
was ſo far favoured, that their aſſent is mentioned noto 
to the taxing of their conſtituents, but ſometimes to gt 
ral laws for the government of the kingdom, Notit 


conſidefed as within the excluſive province of the kin 
and lords . It was a part of their original conſtitutiont 
be the ſupreme court of the nation; and (it was though 
the admiſſion of the commons to aſſent to general lay 
could make no precedent that would intitle them to inter 
fere with the judicature of parliament.” _ | 
Bur the conſequence of allowing the commons to aſſe 
to laws in the time of Edward III. was, that during tt 
reign of Richard II. this was ſettled by long uſage into 
matter of right; and in the reign of Henry IV. theyad 
vanced their pretenſions ſo far, as to claim a participatio 
in that judicial capacity which the lords had deemed tol 
ſolely their own. In this attempt they might reaſon upd 
very juſt ground. The awards, they might ſay, made“ 


upon ſubjects which are not within the cogniſance of ini 
rior courts ; and the relief afforded is of a kind which dif 
penſes with and over-rules the general courſe of the law 
but the law cannot be diſpenſed with, nor altered otherwil 
than by an aQt of the legiſlature ; therefore the aſſent( 
the commons, as a part of the legiſlature, is neceſſary | 
all theſe We on n petitions, Ld this s 


© va. ant yo. 1. 46. 
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ing as this encouraged them in the following inſtance to 
ance their claim to this ſuppoſed right. 


In the reign of Henry IV. there was a petition to the 
in parliament on behalf of the reſtored archbiſhop, 
. that he might have recovery for ſundry waſtes and 
ils againſt Roger Walden, who had been appointed to 
ſee during his exile. The king inſtantly granted it, 
| it became an award in the uſual way. But the com- 
ns hearing of this, prayed the king, that ſince they were 
t made privy to the judgment, no record might be made 
harge or make them parties therein; a language which 
artfully enough contrived to conceal any conſeiouſneſs 
t their interference might be thought new or ill-foundeg. 
it the king was more explicit in his anſwer : the archbi- 


nent were only petitioners ; and that all judgments belonged 
the king and lords, unleſs in flatutes and the like ; which 
linance the king willed ſhould be from that time ob- 
ede. The commons acquieſced in this command of 
king, and no further attempt was made in this and the 
o next reigns to 4 ee in the e N of the king 
dlords, 

Tur juriſdiftion wy the parkoment andcountts--whi 
viewed with a Jealous eye ©. It was complained, that 
r judgment given in the king's courts, the parties were 
de to come, pon grievous pain, ſometimes before the, 
ns himſelf, ſometimes before the king's council, — 


vs conſidered as ſubverſive of the common law; as well 
a great grievance to the people. To prevent this in 
ne degree, it was enacted, by ſtat. 4 Hen. IV. c. 23. 
it after judgment given in the king s courts, the parties 
ld their heirs Woule' continue in 42550 URGE the judgment | 


{Pu Bi, 0 mY go „ Vid. an, vol 1 
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pp, by his command, told'them, that the commons in par- 


etimes to the parliament, to anfwer there anew ; which _ 


227 


t the commons have argued ; and probably ſach rea- CHAP. XVIII. 
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CHAP. XVIIT. was undone by attaint or error, according to the j 
_ HENRY T9, laws. 

THo' the nee of this ſtatute is only lined at ſup 
nas ſummoning perſons before the king himſelf, the cou 
8 cil, and the parliament ; yet the enacting clauſe is ſo g 

neral, that it might be, and afterwards was, conſtrue; 
applicable to the equity-uriſdiction in chancery. It; 
an eaſy conſtruction to ſay, that all equitable conſideratig 
ariſing on ſuch judgments ſhould be filenced; and that! 
court, upon any ground whatſoever, ſhould preſume 
_ diſcuſs their propriety, or ſuſpend their effect. 

Tas commons had two years before gone further thi 
the proviſions of this act reſpecting the two new court 
equity; for they prayed that no ſubpoena might iſſue out 
the chancery or exchequer*. It was alſo prayed in f 
ſame parliament, that there might iſſue out of the exe] 
guer no more writs of datum eft nobis intelligi. But 
this it was anſwered, that the old uſage ſhould continue 
Ir ſeems, that while the chancellor was trying all mea 
to eſtabliſh his judicature, there begun ſilently to obtain 
the court of exchequer a practice to entertain ſuits in t 
like manner by ſubpœna, and ſuggeſtions. by bill; uli 
proceedings are here complained of, as equally new a 
illegal with thoſe in chancery. It was not at all unnatu 
that an equitable juriſdiction ſhould be exerciſed by 
court of exchequer; for the cogniſance of the king's del 
—- being confined to that court, it would have been hard! 
"1 deed, that ſuitors there ſhould be. deprived of thoſe eq 
table remedies which. all common, ſuitors. might = 
chancery; and as this court had a chanedllar 

there ſeemed nothing wanting to complete che form 1 
circumſtance of a court of equity. Thus, as comm 
perſons ſued in chancery, it became the cuſtom fort 
king's'debtors to file their bill in the exchequer. 80 
founded is the opinion, that the court of _ in the 


* Cart, Abri v. uus bor. * Di&p 473. 5 99 
. 5 ö chec 
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er was not heard of till the time of Henry VIII. 
j that it was founded on ſtat. 33 Hen. VII. c. 30 5. 

length the connexion between a chancellor and a court 
equity became ſo inſeparable, that it will be hardly too 


s alſo that juriſdiction. 
Ar another time, we find it was prayed by the commons, 


ard III. and Richard II. ſhould be obſerved '. With all 
s ſolicitude to keep the juriſdi ction of the council within 
unds, there is more frequent mention of it, and more 
ſtances of its judicial powers, than in any former period *. 
any applications were made to parliament concerning 
e bounds of juriſdiction in the conſtable and marſhal, and 
e ſteward and marſhal '; but no ſtatute was enacted on 
ter of thoſe point. 

Tn juriſdiction of the court t of Aae ſill continued 
excite jealouſies; and many applications were made to 
lament on the ſubject : theſe produced a ſtatute in the 


ſtatute of Richard II. ſhould be obſerved ; and moreover, 


are his action by writ grounded upon the caſe againſt him 
o ſo ſued in the admiral's court, and recover double da- 
ges. Tho nn alſo to forfeit ten pounds to the 
ng, | e,, ane: 
Nrxr, as to the omerſs of proceeding, and other matters 


ile got violent poſſeſſion of land, occaſioned ſome ſtatutes 


Jous: this was by granting of courſe a ſpecial 4e, ta en: 


' Cart, Abri. p. 422. $ 78. 6 
cot. Abri. Hen. IV Wahn. XV 


eral to pronounce, wherever that officer was, there 


at the ſtatutes about ſuggeſtions made in the reigns of Ed- 


ond year of the king, by which it was enacted, that 


at whoſoever felt himſelf grieved contrary thereto, ſhould 


at rendered the proceeding by aſſiſe rather more expedi- 


hire of the fact immediately, without waiting for the ge- 
ral commiſſion, which. iſſued only twice a- year. The 


\ 4 Inft. 118. e ! Cott. Abri. N 79, P 43% 


* firſt 
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tlaing to the ordinary adminiſtration of juſtice. The grie- 
cus injury done by thoſe who made forcibleentries, and other- 
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CHAP. XVII firſt inſtance in which the parliament reſorted to this 
FTI thod, was, where perſons had obtained grants of the ki 
and by virtue. of ſuch patents had turned out the + 
owners. It was enacted by fiat. -3 Hen. IV. c. 8,4 

where lands were granted by the king's patent, with 

title found by inqueſt or otherwiſe, and the king had 
entry by law, the perſon ſo diſſeiſed ſhould have a * 

aſſiſe of the chancellor's grant, without any ſuit 1 

Ling; and if he recovered, he was to;have treble damay 

The next inſtance in which ſpecial aſſiſes were * 

granted without ſuit to the king, was, where n any q 

made forcible entry to the uſe of himſelf or of another, | 
way of maintenance, or took and carried away any go 

from the poſſeſſor of the freehold after ſuch forcible en 

in ſuch caſes the party attainted was to ſuffer a year's i 
priſonment, and yield double damages, In ſuch jyes 

aſſiſes was to be named a juſtice of one of the benches, 

the chief baron, if he was a man of the law, 

WxE have ſeen®, that by the ſtatute of Richard, Il 
diſſeiſee was enabled to bring his aſſiſe againſt the diſſi 
if he took the profits, and the aſſiſe was brought wit 
a year: this limitation was now thought too ſhort; 
therefore, by ſtat. 4 Hen. IV. c. 7. the diſſeiſee is alone 
| bring his aſſiſe againſt the firſt diſſeiſor at any time dui 
the diſſeiſor s life, if he took the profits. As to other 

| writs, the demandant was to commence his ſuit withi 

year againſt the perſon who was tenant of the freehold 

the time the action accrued to him, if ſuch tenant took | 

=. profits at the time the ſuit was commenced. This pro 
= fion was followed by ſeveral others of the fame nature 
ſubſequent reigns, and they were * called Haun 
pernors of profits. | COOPER} 
 Bxcavst in aſſiſes of now diſſein, and other | 

writs, it had been N where 1 lay in antient« 


nn Str, 4 Hen, IV. e. . N e Vid, ant, 20% 


Pa =y — Fr I0 . n= — - — — — 
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je ky 
he " ING him of the benefit of his franchiſe in that inſtance, 
8, nas enacted by ftat. ꝙ Hen. IV. c. 5. that in ſuch caſes 
with: juſtices of affiſe ſhould (if the perſons required it) firſt 
had 
1 ſu 

tot 


eally diſſeiſors or tenants; and if it was found that they 
ere named by colluſion and fraud, the writ was to be 
bated, and the plaintiffs to be in grievous mercy. The 
her ſtatute relating to real writs is ſtat. 4 Hen. IV. c. 22. 
oncerning the remedy incumbents were to have, if 
gected by the king's preſentee; theſe. perſons were here - 
y permitted to ſue at any time, without being confined 


l 

Some few. 3 were ai reſpecting . 
cons, and actions in general. It was enacted by ſtat. 
Hen. IV. c. 7. where a matter was adjourned on ac- 
ount of ſome difficulty, after a verdict, that if the ver- 
ict had paſſed againſt the plaintiff, he ſhould not be non- 
uited 3 meaning, that he ſhould be barred by the verdiQ, 

his expedient. of plaintiffs reſorting to a nonſuit, was 
ſed on other occaſions, The commons prayed, that 
en the defendant had waged his law, the plaintiff might 
ot be nonſuited; but no ſtatute was made to prevent it?. 

t had lately wee the practice, that a defendant ſhould 
ot be admitted to wage his law againſt an account ſet- 
led before auditors, though this was contrary to the uſage 
in the time of Edward the Third, It was complained, 


lurmiſe that the defendant. had accounted before auditors ; 3. 


nquire by the aſſiſe in the country whether they were 


the term of a uw: as 27 0 had been "7 ſome late 


that this new point of law had been much-abuſed ; for plain- 
tifs would, in an action of debt upon arrears of account, 


wich auditors might, perhaps, be only apprentices or 
tnants to the plaintiff z and in truth no account had been 


! Vid, ant. vol. n We. de Abe p.466-$ 33s 2 Vid. ant, 97. 
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CHAP. XVIIT. taken, nor was any thing really due; but the plaintif 
HENRY IV. 


and the ſtatute there once ſhewn, the juſtices might re-con 


| ſhould avail. 5 


of aſſiſe ſhould cauſe to be delivered into the king's treaſury 
all records of affiſes of novel diſſeiſin, of mortaunceſtoy 


lawed by erroneous proceſs, and by reaſon of ficknels 
could not appear in perſon, as the law required, to te 


ſuch perſons, and thereupon admit their attornies: bon. 


as at common law. That the execution of proceſs might 


not be defeated by thoſe who had the cuſtody of perſons 
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would get a favourable inqueſt, and ſo obtain a recover 
To prevent this, it was enacted, that the juſtices in thy 
king s courts, and other judges before whom ſuch adi, 
in cities and towns were brought, ſhould have power t 
examine the attornies and others, and thereupon receiy 
the defendant to his law, or try the point by inqueſt, ACCore 
ing to their diſcretion, = 
| SOME ſtatutes were made for the ——— of pre 
ceſs. It was enacted by ſtat. 5 Hen. IV. c. 12. tha 
when a ſtatute-merchant was certified into chancery, an 
a writ awarded, and returned into the common-ple: 


tinue the proceſs till full execution was had, without a ſe. 
cond view of the ſtatute. Becauſe many people were out 


verſe ſuch outlawries, it was enaQed by ſtat. 7 Hen. IV 
c. 13. that the juſtices and chief-baron ſhould examin 


ever, the writ of capias ad fatisfaciendum was to continue 


impriſoned, it was enacted by ſtat. 7 Hen. IV. c. . 4. that 
in an action againſt a _ for an ee no protection 


For the ſafe keeping of records, and als to add] 
them intire and unaltered, it was ordained by ftat. 11 Hen. 
IV. c. 3. (as had been before provided) * that the juſtices 


and of certifications (with all appurtenances and append- 
ages), before them determined. And further it was pro- 
vided, that the records and proceſs of real and peſ- 


18 W. ant. vol. II. 4. e 
ſonal 
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& be amended or impaired by new entering of the clerks, 
by the record or thing certified, in witneſs, or command- 
nt of any * in any term after * given and 
olled. 

THE extortion of ſheriffs, and the bis of their baili- 
cls, occaſioned ſome few regulations of the ſame ſort 
thoſe that have been frequently before mentioned *.. 
t length it was enacted by ſtat. 4 Hen. IV. c. 5. that 


ints were to be inſerted in the ſheriff's oath. 

Tux parliament began to make ſome proviſion for or- 
ring attornies, who had now become a very conſiderable 
dy of men*. Complaint had been made of the miſ- 
iefs ariſing from their ignorance and want of knowledge 


ons, it was ordained by ſtat. 4 Hen. IV. c. 18. that all 
omies ſhould be examined by the Juſtices, and by their 
cretions their names ſhould be put in a roll: they were 


nd truly to ſerve in their offices, and eſpecially that they 


ake no ſuit in a foreign county: all other attornies were 
be put out, and ſuch as were paſſed in the above man- 


er were to be put in their places by their mafers, that 


ttornies died, or ceaſed to act, the juſtices might appoint 
wers in their room, being virtuous and learned, and 


anne) was found notoriouſly i in default, of record, or other- 


' Vid. ant. * II. 403. FP Vid, aut. vol. TL. 304, 305. 
{1 Hen, IV. c. 11. | "$a 0 
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, and of aſſiſes of com diſſeiſin and ebenen CHAP. XVUL. 
dfcations and others, whereof judgment was 'given i . 
J enrolled, or things touching ſuch pleas, ſhould in no 


riffs ſhould abide in their bailiwick during their office, 
d ſhould not let it to ferm to any one: and theſe two 


the law; and therefore, to make ſure of their qualifica- 


d be good and virtuous, and of good fame; and if they ap- 
ared to be ſuch, thèy were to be received and ſworn well 


, by their clients. It was enacted, that when qualified 


orn as above mentioned. It was enacted, that if any at- 


ile, he ſhould forſwear the court, and never be received 


t 
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HAT. XVIIL. to make ſuit in any of the king's courts: this ording 
xr Ty, was alſo to be obſerved in the exchequer, at the diſcreti 


Repeal of 
trcaſons, 


of the treaſurer and barons. It was again ordained, | 
_ chap. 19. of the ſame act, that no ſteward, bailiff, 1 
miniſter of lords of franchiſes, having return of writs, ſhoy 


be attorney in a plea within the franchiſe. 
Ir ſeems as if ſome act was made on this ſubject int 
11th year of this king, though it does not now appe 


for in the 13th year the clerks and attornies of both 


benches prayed a revocation of it. "The anſwer of i 


- parliament to that petition was, that the juſtices of bg 


the benches ſhould conſult about it, and alſo concern 


other miſchiefs in the ſaid courts". In this reign ſat 


acts were made for ſettling the fees of courts ; as thoſe! 
the marſhal, of the chirographer, the clerk of the cro 
and the like *. Some regulations were alſo made to pie 


vent the embezzling of writs on which fines were let 


and ſubſtituting other fees, and notes of nes, in the pla 


of the true ones J. 


W'k now come to the 8 of ſuch Ratutes 
relate to the criminal law. The vindication of He 


and his adherents required that the articles of treald 
enacted in the 21ſt year of the laſt reign, ſhould not be ll 


fered to continue in force, In the 1ſt year of Hen. 
it was enacted, that whereas in the 21ſt year of Richardll 


divers pains of treaſon were enacted by ſtatute, inſomu 
that no one knew how he ougbt ro behave himſelf, 0 


ſpeak, or ſay, for doubt of ſuch pains; therefore, in i 
time to come any treaſon ſhould be adjudged otherwiſe tis 


as was ordained by ſtatute in the preceding reign ; meal 
ing the ſtatute of treaſons 25 Ed. III. This meaſure 
repealing new enacted treaſons, by declating all void d 


thoſe contained in the ſtatute of Edward III. was reſort 


„ Cott. Abri p. 483. 5 49 7 Stat. 5 Hen, IV. c. 14. 
I Stat, 2 Hen. IV. C. 8. 10. 23. 0 n 3 
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in 1 times, when the law had wok occaſionally over- 
rained to anſwer particular purpoſes. 

Taz ſame motives of favour to his partiſans which in- 
ced Henry to concur in the above act, led him to con- 
8. to ſome laws of an oppoſite nature; for in the next 
ar after this humane ſtatute was paſſed, the king, at the 
ligation of the clergy, by whom he had been materially 


at ſome rigorous meaſure ſhould be deviſed againſt the 
retics, or Lollards, as they were then called. The puniſh- 
ent of heretics by burning is mentioned in Bracton; 
nd this was in England, as in all other chriſtian countries, 
pain which religious zealots had agreed in inflicting 


otwithſtanding this, it has been a doubt whether the 
nit de hæretico comburendo was a common-law proceſs, or 
4 given by this ſtatute ; though it ſhould ſeem, from the 
ope and wording of this act, that nothing more was 
neant, than that the biſhop ſhould be enabled to direct exe- 
ton without the intervention of this writ ; for it enaQs, 


zho was to receive the offender, and cauſe him to be 
urnt. So far, therefore, from appointing or even con- 


uperſede it, 


AT preſent there was no —— 1 in force againſt 
tereſy ; for the {ſtatute of Richard II. which vas the firſt 


I, was repealed the next year, as has been before ſnewn *. 
he ſtat, 2 Hen, IV. c. 15. was now made, containing, 
like other acts upon clerical matters, a minuteneſs and 
enoth not uſual in the other ſtatutes of this period. The 
meetings of heretics in their conventicles and ſchools are 
'gmatized in n * ow the name of confederacies to 


med at the time of his claiming the crown, conſented 


au 
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yon all thoſe who oppugned the eſtabliſhed ſuperſtitions. 


lat credence ſhould be given to the dioceſan by the ſheriff, 


ming this writ, the preſent act ſeems in fome degree. to 


Heretics. 


nade on that ſubject, and had been obtained urreptitiouſ- | 


4-3 


. 
' CHAP. xvnI. ſtir up ſedition and inſurrection; the very pretence h 
— pmmumnned 
HENRY IV. 


vily without the licence of the dioceſan of the place f 


tute; and thoſe who did not fo deliver them, or wh 


canonically purged themſelves, or abjured their opinions 


| decrees, and determine the matter within three mont 
from the arreſt. If the party was canonically convid,, | 


directed. Such perfons were by the canons ta be left 


58 and the ſheriff, * bailiff of the plct 
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had been made uſe of by the Romans againſt the primitj 
Chriſtians, and which had been adopted by the Rom 
church ever ſince, to ſuppreſs all oppoſition or enqu 
into its errors. To prevent perſons of this deſeripti 
from eſcaping out of the biſhop's dioceſe, it was now al 
dained, that none ſhould preſume to preach openly org 


had and obtained, except curates in their churches, Na 
were to hold, teach, or inſtruct, openly or privily, or 
any book contrary to the Catholic faith. or determination 
holy church, nor make conventicles, or hold ſchools; 1 
were any to maintain thoſe who did. All perſons havin 
ſuch books or writings, were to deliver them to the dic 
ceſan within forty days from the proclamation of this n 


otherwiſe offended againſt this act, and all thoſe defame 


and evidently ſuſpected thereof, were to be arreſted by t 
direction of the ordinary, and committed to priſon till the 


The ordinary was to proceed according to the canonia 
was to be confined in priſon at the diſcretion of the ord 


nary, and moreover to be put to the ſecular court (excep 
in caſes where, according to the canonical decrees, he wa 


entitled to exemption), to pay a fine to the king; whid 


fine was taſte. 


aſſeſſed by the dioceſan, and certified to the 


| ane to be levied by proceſs from thence.” 


Tuus far of thoſe canonically convicted; but farther, 
perſons ſententially convict refuſed to abjure their * 
or after abjuration relapſed, a more rigorous courſe 


the ſecular arm; and it was now enacted, that in fu 
caſes credence ſhould be given to the dioceſan, or his com 


ſhould 
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ld be preſent when the . was given, if EN. CHAP. XVIII. 
the dioceſan or commiſiary ; ; and, after ſentence pro- e 
livated, ſhould receive, and them before the people in a . 
oh place cauſe to be burnt, to the example and terror of 

ers. It is obſerved reſpecting this firſt ſtatute againſt 

"2" ; preachers of new opinions, that the print differs mate- 

wa i from-the record, * as to 9 a ſharper edge to _ 

vceeding * © "NF 
We find it recorded i in this ae parliament, . a writ | 
ks ſent to the ſheriffs of London for the burning of 

liam Sawtree, clerk, convicted by the clergy d. This 

| s according to the antient courſe, by iſſuing the writ de 

retico comburendo; for the new method directed by this 
u put the whole authority into the biſhop's hands; and as 

might direct his ſentence to be executed without the 

it, the perſecution againſt the followers of Vicfliſfe 

is likely to be more warm than before. In the 8th year 

f the king the prelates procured a long and fanguinary 

il to be exhibited in parliament ind the ſpreaders of 
opinions, under the name of Lollards. This bill 

as to' empower every officer or miniſter whatſoever 

o apprehend and: enquire of ſuch Lollards, and that no 
inftuary ſhould be allowed them. But the church-men 


ere not gratified in this inſtance ©. In the 11th year it 
js prayed by the commons, that perſons arreſted under 


"Iz. 2 Hen. IV. might be bailed, and freely make their 

ureation, and that they might be arreſted by none but 

riffs, or the like officers, nor any havock be made of 

heir goods; but this intended relaxation of the new com 

jgainſt heretics was not paſſed into a law d. FL 

THz notion of producing gold out of other metals, by a Mutiplicaion. 
bemical proceſs, and the infatuation with which theſe 

i hopes were purſued, occaſioned a law to be made in 

1 reign ago theſe * This races was | 


- 
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CHAP. XVIII. ſometimes called n ee and to multiph, weed 


— — 
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had been ridiculed, before this time, in one of Chaucer 


ſſtat. 5 Hen. IV. c. 4. that any one who multiplied goldt 


ed, and afterwards had their tongues cut out, or their eye 
put out, it was by the ſame ſtatute * made felony for a 
done ſ to cut tongues, or put out the eyes of any one, if 


that mayhem was not now conſidered as a felony of | 


in this reign, The miſdemeanors, beſides what may hal 
been mentioned in different parts of this reign, wete fen 


national concern. It was for this reaſon, and perhap 
under ſome {mall apprehenſion left the proceſs of changi 


\ 
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was with a'view to increaſe the quantity of metals, thouy 
in reality it ſeldom: had any other effect than diminiſhi 
that which the credulous adventurer poſſeſſed before f 
operation began. The pretence of poſſeſſing this ſer 
of changing metals had been practiſed by cheats, to dr 

ſupplies out of the pockets. of the weak and ignorant; a 


Tales e. Beſides the miſchiefs here mentioned, whid 
perhaps, might be better left to experience to corre 
without making them the object of legiſlative notice, iti 
moſt probable that this impoſture was many times hd 
forth as a cover to the real operation of coining bal 
money, in which light it became a matter of ſerious a 


metals might by poſſibility ſucceed, that it was enacted 
filver, or uſed the craft of multiplication, and was at 


tainted thereof, ſhould incur the pain of felony. 
Bxcaust many perſons had lately been beat and main 


was proved to be done with malice prepenſe, This ſhe! 


and limb ; for though cutting out tongues did not com 
under that conſtruction, yet putting out eyes was a maj 
hem at common laws. Theſe were all the felonies enade 


The ſtatute 12 Ric, II. c. 65. againſt unlawful games, w. 


A perſon who had bern tricked « LIE l. _ vol. i 


of his money in this way, after a p- 9 5. edit. n 


minute account of the proceſs and . 6. ; 
the deception, js there made to fay, Vid. aig, val. 1. 34 92 | 


„% Co, which advantage is fo Muk- Vid. ant. 170, 171. 


confirma 


E. 
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Lg by ſtat. 11 Hen. IV. c. 4. and it was, moreover CHAP. xviit. ; 
ſe ts offending againſt it 

thou ned, that labourers and ſervan g ag DNN. 

14 be impriſoned for ſix days. 

conſtables of towns were to put this ſtatute in 


All mayors, bailiffs, 


VER AL. laws were made to regulate criminal pro- 


; A ings. The appeals in the reign of Richard II. brought 
ce inst lords and others, were of a ſingular nature, and 
yhidbably occaſioned the ſtat. 1 Hen. IV. c. 14. which 
redes, that many and great inconveniences had ariſen here- 


„tie from appeals. 


To prevent the like in future, it 
vides, that all appeals of things done within the realm 
a be tried and determined by the good laws of the 
m; and of things done out of the realm, before the 


har fable and marſhal of NNE "> No m more e were 


be in parliament. 


ed ' [HE too eaſy mg of pardons up provors way re 


ers common and notorious felons r upon their ar- 
enment, in order to fave their lives, become provors; 


aim bat in the mean time by brockage, grants, and gifts to 


made to ſeveral perſons, they might obtain their char- 
and after their deliverance become more notorious 
ons than they were. before. 5 
vides, that if any perſon ſued for a pardon in ſuch caſe, 
name ſhould be inſerted in the charter, with mention 


To prevent this, the act 


om: it was granted at his inſtance; and if the provor be- 


forfeit 100 17, 


med 


2 Vid. ans vol. * 464. 


ne afterwards a felon, the perſon ſuing the prone was 


SOME circumſtances relating to the perſonal benefit of 
gy were ſettled and explained. 
fen. IV. c. 2. that the king was willing to be gracious 
the clergy in their affairs, in return for the part they had 
ken in his favour when he came to the Crown and | 


It was ſtated by ſtat. i Sc. 


therefore 


_ CHAP. XVII. 
. : . 
HENRY IV. 
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therefore he confirmed in the fulleſt manner the flat 
clero, 25 Ed. III. and further, conſidering that the we 


inſidiatores viarum, et depopulatores agrorum (which | 


been mentioned in a petition of the clergy to parliame 


were not commonly uſed in indictments in the time 
Edward III. and his progenitors; and being willing, 
the quiet of the people, to avoid ſuch novelties, he en 
it to be enacted, that ſuch words ſhould not be uſed in| 
| ditments, arraignments, appeals, or any other impes 


Ii ments; and though indictments to that effect might 


taken, neither thoſe words, nor words to that effect, ſhi 


3 any one from having the privilege of holy chu 
| but they ſhould be delivered to their ordinaries without 
impeachment k. As the Lollards were ſtigmatized u 


the ſuſpicion of being: diſorderly vagabonds, who wande 
about the country doing great miſchief, the above gent 
charge was contrived to be inſerted in indictments aga 
them; and it had been the opinion of the judges, thaty 


| ſons ſo convicted ſhould be deprived. of their clergy 


Ez the ordinary ſhould keep him ſafely and ſurely, and acco 
ing to a conſtitution provincial te be made by the 


biſhop, dated 12th Mar. 13 51 5 in which conftitut 


his royal majeſty, nor a common thief, and ſo notorio 


conſtitution here mentioned was to be ſhewn to the ! 
in this parliament, but there is no evidence that it 
even made, bl; 


the next chapter of the ſame ſtatute it is recorded, that 


archbiſhop of Cantgbury, for himſelf and the other bib 


had promiſed the king, that whenever a clerk religious 


ſecular, convicted of treaſon not touching the king, 


holden ſhould be delivered to the ordinary as ſuch, t 


biſhop and biſhops, in purſuance of letters of the late ar 


were to be ordained certain pains for the obſervance of Wi 


and it was enacted, that no ſuch convict ſhould make 


purgation contrary to the form of that conſtitution. WW 


i 


Als lr a "0 
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ALL the acts that have hitherto been mentioned, re- crap. XVIII. 
ring jurors to be of a particular deſcription and qua- Wr N. 
cation, related only to thoſe jurors who tried iſſues; 

| ſome preſentments having lately been made at 
ſeſtminſter by outlaws, and ſanctuary-perſons, not 
perly returned by the ſheriff, it was provided by ſtat. 
Hen, IV. c. 9. that no indictment ſhould be made 
by inqueſt of the king's lawful liege people, returned 
the ſheriffs or bailiffs of franchiſes, without any nomi- 
tion to the ſheriffs or balliffs of franchiſes of the perſons 
it ſhould be returned, except by the officers ſworn and 
own; and all indictments contrary to this act are de- 
red void. Notwithſtanding the many alterations made 
the qualifications of jurors in ſubſequent times, and the 
citude ſhewn to chuſe them from among thoſe that 
re thought, from their rank and character, to be above | 
mptations to corruption, nothing further was provided _ | 


pecting thoſe jurors who found indictments. 


Brcaus® the people of the county of Cheſter commit- 

| felonies in the neighbouring counties, and then eſcaped 

to that principality, it was ordained, that proceſs of ex- 
nt ſhould be iſſued againſt ſuch perſons in the county 
here the fact was done: if they eſcaped into the county 
Cheſter, the outlawry or exigent was to be certified to 

r officers and minifters of that county, who ſhould take 
party, and ſeize his lands and goods as forfeit to the 
bee or lord of the principality, the king ftill having his 
ar day and waſte ; but the lands out of the principality 

tre to go as thoſe of perſons living in other counties. 
he "i method was to be obſerved in caſe of OS 
Mmmitted out of che county of Cheſter, „„ 


Tux laſt ſtatute in this reign® made ſome alteration i in 
ummary method 3 lately been deviſed i to op: Rios,” 


Ho + 7 


3 


aan we 4 


| ® St, 15 Hem Wien 2. Vid. it, 202+ 9 EFLS . 
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CHAP: vin. pref and puniſh rioters. It was thereby ordained, y 


HEN iy, Ever any riot, aſſembly, or rout of people was made ay 


them at the leaſt, and the ſheriff and under-ſherif}, f 


found done in their preſence againſt the law; by whid 
cord the parties were to ſtand convicted, in the ſameq 
ner as had been before provided by the ſtatute of for 


and the ſheriff came, then. they were to inquire wit 


to law. If the truth of the matter could not be fou 
the above way, they were to certify the king and his e 


put to anſwer thereon, and, if found guilty, were t 


parties traverſed the matter ſo certified, the certificate 


council, or in the king's bench, at the firſt precept, 
a ſecond was to iſſue z and if they were not found, 
the ſheriff, or under-ſheriff, was to make proclamati 
the full county next enſuing the delivery of the ſecond 
cept, that they ſhould appear in the council or k 
bench 3 Or, if in time of vacation, in the chancery, 
in three weeks then next following; and if they did 
appear, they were to ſtand convicted. The juſtices d 
ing neareſt the place, with the ſheriffs and juſtices of: 
.were to execute this e, under; the * of 
for every default. 


HISTORY OF THE 


the law, that the juſtices of the peace, three, or ti 


come with the power of the county (if need were 
arreſt them, and ſhould have authority to record what 


entries o. If the offenders were gone before the jull 


month after the fact, and hear and determine it accor 


cil of the matter; which certificate was to have the 
of a preſentment by twelve men; the offenders weret 


puniſhed at the diſcretion of the king and council, 


traverſe were to be ſent in to the king's bench, and there 
and determined. If the offenders did not appear befor 


Tux above act 1 to increath the authority of | ju 
of the races who were daily growing in * 


N Vid. **. 203. ſs 


ENGLISH LAW. 


ftles would get themſelves. to be aſſigned juſtices of the 


wer ce, and under colour of that commiſſion would impri- 
nin their caſtle thoſe whom they wiſhed to oppreſs, till | 


ey made fine for their deliverance. It was for this reaſon 
tained by ſtat. 5 Hen. IV. c. 10. that none ſhould be 


zol, with a ſaving to ſuch lords as had franchiſes. Thus 
of the alterations made by ſtatute in this reign. 

Our of the deciſions of courts during this reign, we 
all ſelect for conſideration the lingle head of actions upon 
e caſe, and ſome few alterations in our. criminal law. 
o return to any of the topics that have been ſo recently 


ern fo fully canvaſſed, ſeems entirely unneceſſary at pre- 


nt, When we have made ſome further advance in our 


tem placed in a new point of view. 


al grown very common. We find this action brought 


r negligently keeping fire and burning the plaintiff's 
ouſe—for not infeoffing after promiſe—for not doing ſuit 


Ine b. 


Tusk writs of 1988 0 were not andy: hots; to a 


riety of new caſes, but they were likewiſe more nicely 
mfidered, and their peculiarities better underſtood. In the 


Rtween treſpaſs and trefpaſe upon the caſe . now to be 
7 7 The pur beet Henry IV. paſim. 


d, w any matters relating to the police being ſubmitted to their 
de A eniſance by different acts of parliament. This autho- 
or Hy was ſometimes abuſed. We find that conſtables of 


DuRING the reign of this king, actions upon the caſe 


or diſturbing a way againſt an oftler for horſes loſt— 


for ſelling bad wine—for not repairing banks—for en- 
Icing away a ſervant—for keeping a ſchool near an ancient 


eign of Henry IV. we find the term of treſpaſs fur le caſe 
familiar uſe : before, they were more uſually called 
tions of treſpaſs ſimply ; but the marks of diſcrimination + 


. | diſtincliy 
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CHAP. Xvi 75 


8 
'HENRY IV. 


priſoned by juſtices of the peace but only in the common 


Actions upon 
the caſe. 


liftory, they will be of courſe reconſidered, and many of 


r dä: 


- by 
4 5 
v4 y 
1 
| 
| 


— — — — — — 
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CHAP. XVILL. diſtindly aſcertained. It was held, that the former o 


— — 
HENRY IV. 


| | ns of this ſpecial writ of treſpaſs was obvious and ea 
Of aſſumꝑſit. 


* circumſtances which carried evident force in them: t 


brought for ſtopping a ſewer, ſo as ſeveral acres of org 
the conſequential damage, which was the immediate e 
be forcible, as in this inſtance of ſtopping the ſewer, 


be laid vi ef armzs even in an action upon the caſe, tho 


| perceive the inſtances in which the old form failed, 2 
reign of Edward III. and thoſe in this period, which 
ſuch inſtances of negle as were in the nature of a mall 


to the requiſition of the ſtatute of Weſtminſter) with 


remedy, that it was wiſhed to extend it {till further: T 


HISTOR Y O F H E 


always be vi et armis, the latter never. The nature, h( 
ever, of injuries i is often ſo complex, and their conſeque 
ſo various, that the truth of a matter ſounding in q 
could not be properly ſet forth without ſometimes 11 


fore, in 12 Hen. IV. where an action on the 4 | 
were flooded, it was held good that the ſtopping the 
was laid vi et armis, that being a malfeaſance, and the 
mote cauſe of the injury ſuſtained by the plaintiff; tha 
and the git of the action, was in caſe*; a diſtinction wi 


was many years after adopted as a juſt one. It wast 
laid down, that the cauſa cauſans (as they called it) mi 


that action is properly grounded upon the conſeguen 
ſuch ſtoppage: this conſequence wy ET by 
appellation of cauſa cauſata. fs 


Tris was the manner in which they refitied on this 
ao: It was in its conception ſo nearof kin to the ad 
of treſpaſs, that it required no ſmall degree of ſagaci 
was neceſſary to make a ſpecial writ. The caſes in 
havy hitherto conſidered, are founded upon ma Ifeaſances 
ſance; both which were ſo much in the Ike cafe (accord 
old writ of treſpaſs, that the admitting of them to be 


Bor the action upon the caſe was found ſo-conveniel 


» 


ene v. 3. 


— 


ENGLISH Fon og 245 


1er Med to apply it to caſes of non-performance of promiſes ; CHAP. XVII j 
e, bete did not fo kindly fall within the analogy of former NN Tv, 
quences. It was thought ſomewhat harſh to give the 

in e of treſpaſs to a thing which was never done; it took 

fore ſome time, and needed the concurrent force f 

e ſtrong motives to induce the courts to admit theſe 4 
writs. The preſent ſtate of the remedies in uſe, "I 1 
groe contracts were not performed, operated, very pro- 1 | 
y towards gaining a ſupport for theſe new actions upon | 
Nase. If a man performed not his covenant, an action I! 
ovenant lay; but it had been long held, that an action 

e denant muſt be grounded on a ſpecialty; ſo that where 

a garties had not ſo bound themſelves, that remedy failed. EET | 
25 man did not pay money which he owed, the remedy | | | 
by action of debt; in which the defendant might diſ- 
ge himſelf by wager of law, unleſs the demand was 
nded upon a ſpecialty: the ſame in detinue, which in- 

| was only another form of the action of debt. To 
ate theſe and the like defects, and to legitimate an 
jon of a more effectual nature in matters of contract, 

worth the attempt. Several actions of this kind were 

acht into court, before they were allowed and authenti- 

d by a judicial deeiſion in their favour. 


xt firſt caſe of this kind, upon record, was in 3 
IV. It was an action againſt a carpenter; Quare cùm, 
oſumpſiſſet, &c. to build a houſe within a certain time, 
had not done it. It was objected, that this was in cove- 
t; and as no writing was ſhewn, the action muſt fail. 
Is was ſupported alſo by Brian, who at the ſame time 
ceded, that perhaps if the writ had ſaid that the work 
een begun, and had afterwards through negligence been 
ped, it might be otherwiſe; thereby adhering to 
her determinations reſpecting malfeaſances and caſes of 
lzence, He pronounced, however, this remedy inade- 
it: where the contract was executory, and where the only 
Faint againſt the defendant would. be for his non-fea- 
R 3 | ſance 


— — — N 
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| Parties ſo circumſtanced into chancery, where they co 


ſion of what was then much wanted; a more effectu 


the former u. | Thus the court ſeemed to have determin 
- againſt the very conception of this kind of action. lt 


in theſe caſes there was no conſideration alledged; tut 
u as nudum pactum, and therefore the action could not li 
the report to have been diſmifſed both times upon the faq 


defects, namely, the want of a written covenant; a 


left all perſons who had made agreements without de 


line the courts to review this grand point, and try if th 
could accommodate the notions of law, as then underſto 


: HISTORY OF THE 


CHAP. XVII. ſance or non- performance. The cauſe was diſmiſſe ont 


above objection ?. In the 11th of the ſame king there yl 
exactly the fame caſe before the court : the ſame objectiq 


| were raiſed, the ſame conceſſion was made, but in plain 


terms; and the cauſe was diſmiſſed on the ſame grounds 


remarked upon this cafe by an author of later times *, th 


which, it cannot be denied, may be an additional objedig 
but it was not taken at the time, and the cauſe appears} 


the prevailing opinion, which confined theſe actions 
inſtances of malfeaſance and negligence, where the deteq 
dant had really done ſomething, 

Ir muſt be obſerved of theſe determinations, that tht 


(for, if a mere writing, it could not be declared on in c 
venant), and where nochn had been done to execute f 
contract, entirely without redreſs. It is not improbabl 
that the repeated deciſion of this point might have drive 


have theſe agreements decreed to be ſpecifically performe 
This, perhaps, as well as other conſiderations, might if 


to the exigency of the occaſion ; and thereby not o 
draw back into its proper channel the current of deci 
from the chancery to the courts of common law ; but, | 
rendering this action more general, put the nation in pa 


common-law redreſs in matters of contract. This 
not accompliſhed till ſome years after, 
2 Hen. IV. 3. h. 11 Hen. IV. 33. Bro. Act. fur — 


ENGLISH LAW, 


eral governed by the ſame principles and rules as in the 
jen of Edward III. 


hich did not before occur, and others that ſomewhat de vi- 
from the more ancient practice: of the former ſort is 
e account given in the firſt year of Henry IV. of the 


e lords acted as judges, and fat as in a court, being bound 
hear and determine according to the rules of the com- 


ey often decided on the lives of men without any evi- 
nce of guilt, or even the pretence of a trial“. The 
roceedings on the trial of a peer are thus related in a 
de that happened in the beginning of the reign of Henry 

An indictment of treaſon had been found againſt a 
er, under a commiſſion directed to the lord mayor and 


ſion to an earl, reciting the above facts, and that the 
ce of ſteward of England was vacant, and thereby ap- 
inting him to that office, to do right to the lord indict- 
x commanding all lords to attend, and the conſtable of 
he Tower to bring his priſoner before him. The trial 
ns held in Weſtminſter-hall, where the ſteward fat under 
cloth of ſtate, the lords ſitting down the hall on each 
ide, and the judges round a table in the middle. The 
uſtices then delivered in the indiftment ; which on that 
xcalion was confeſſed by the defendant, and judgment ac- 
1 given: but, ſays the book, if it had been denied, 
be ſteward was to begin with the loweſt _ and aſk 8 


7 Vid, ant. 185. | | 
R4 | their 


Sous few points are now to be met with in the hooks 


| of a peer. In all caſes of life and limb, the lords 
ſeſſed a judicature, by which every peer had, according 
Magna Charta, a right to be tried. In this capacity 


on-law. This judicial character, it ſhould ſeem, was 
ported with more ſcruple, and with a cloſer attention 
legal formalities, than their parliamentary one, where 


247 


— 
HENRY Iv. 


The criminal 
law. . 


hers for that purpoſe : after this the king granted a com- 


THE criminal law, as practiſed in this reign, 1 was in CHAP. XVII. 


* 
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CHAP, XVIII. their opinions upon their . without adminiſter 


HENRY Iv. 


the principal was ſaved by law, the acceſſary ſhould | 
quit®; and fo the law continued to be underſtood in afte 


that an acquittal or pardon of the principal ſhould operatei 
' favour of the acceſlary*. Thus it was now held by Thin 


and acceſſary, that where a principal was attainted at th 
king's ſuit upon an indictment, the acceſſary could not 
put to anſwer in an appeal at the ſuit of the party*, f 


held, that the acceſſary ſhould not be arraigned (. Th 


the coroner was always to view the body *, 


HISTORY or = 6 I 


an oath 2. 

SOME points on the 1 of princi ipdl and acceſſar a 
alſo to be found in the books of this period. We hay 
ſeen the prevailing doctrine in the reign of Edward III. ys 


ing, juſtice, that where a man was indicted, and cleare 
either by pardon, clergy, or abjuration, the acceſſary ſho 
not be arraigned ; for it was a ſettled rule, that wherere 


times. So ſtrictly were perſons held to the obſervance 
the legal dependence between the charaòter of the princip 


both muſt be attainted at the ſuit of the ſame perſon. If 
principal was found guilty of homicide ſe defendendo, it wa 


general tenor of caſes in the reign of Edward III. ſeems tt 
indicate that a perſon being preſent, aiding and afliſting 
was conſidered only as acceſſary; but the opinion of lay 
yers ſeemed now to have altered, and a perſon who w 

preſent, aiding and aſſiſting, at a murder, was held to be 
principal. If a perſon taken by eee died in "uu 


Wxũ have ſeen, that the petty jury, when ies gave f 


verdict of acquittal on an indictment of homicide, uſed tg 
be required to ſay who was the perſon that really com 
mitted the facts. It had now grown into practice not to 


require this, unleſs "Ys indictment 2 woo coed befors 


* x Hen. IV. r. | 221% £170 Hen. av. 93. 
* Vid. ant. 1 2 5, 0 © 7 Hen. IV. 27. 35- 
7 Hen. IV. Bro, Cor. 18. f 3 Hen. V. Bro. Cor, 168. 
E * 27, and 35 5 Vid. ant. 12 T. 


pls 1. 
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ho had committed the murder, it ſeems, as if the law 
kpected the jury, who tried the traverſe, and had defeated 
s inquiſition, to ſupply it by finding another. Tt 


vroner, if a perſon indicted before them was deſirous of 
coming a provor !; ſuch an appeal being adjudged void 


a the court of king's bench. A perſon was appealed by 


Noul ze different provors, and having vanquiſhed one, he 
ren, very properly, declared to be acquitted as againſt 
d I. | 3 „ 


| THERE was great Care taken, that a perſon Once AC- 
ce MW nitted ſhould not be again arraigned for the fame offence. 


iginal, or with a bad one, he might be newly arraigned 
t the ſuit of the king. However, if the original was good, 
ether it was an appeal or indictment, he could not after- 
ard be arraigned, though the meſne proceſs, or return, 
s ever ſo bad!, In like manner, if the plaintiff was 
onfuit in his appeal, the defendant might be arraigned at 


iin the benefit of a ſtatute-pardon, the court were ex 
jico to decline arraigning him, though he made no claim * 


he ſuit of the perſon robbed, who releaſed the execution ; 


the execution: this was held to be no pardon of the 


tems to imply that all other appeals might be commenced 
a more diſtant period ?. ö 3 


11 Hen. IV. 93. | m 7x Hen IV. 41. 
9 Hen. IV. 1 | n 1x Hen. IV. 41. 
q 11 Hen. IV. 93. „ Ge I aa 
Ha V.+ | „ 12 Hen. IV. 3, 


e king's ſuit n. It was held, that where a felon was 


fit A man was convicted of robbery, in an appeal at 


ny, which muſt be expreſsly named. We find it 
ud down for clear law, that an appeal of murder could not 
e brought beyond a year and day from the fact; which 


— nm Þ * | 
HENRY IV. 


25 decided, that juſtices of the peace could not aſſign a 


— 


d afterwards the king alſo, reciting the releaſe, pardon- 
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e coroner h. That officer being in duty bound to find CHAP. xviix. 


ut where the firſt arraignment was, either without an 
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' CHAP, XVIII, Tn ſevere penance to which priſoners were {i 


yo neg + jected, they refuſed to plead, was now inflicted in a gif. 


Peine Forte et 
dure. 


ſent lever, et quils naver aſcun manger, ne boire, ſi non li 


gaole (excepte eau courant) et que le jour. guils ont pain qui 
nayent de leau, et e contra, et quils GISENT 18$INT, TANT4 


power at leaſt, if not of parliament; but no mention 


given by parliament or the council for this ſecond change, 


lic memorials have been kept with more ſecurity than i 


| tices of gaol- delivery not ſtaying above two or dhe days 


HIS Tor OF: THE 


ferent manner from that which is deſcribed in Fleta and 
Britton a. They were now to be put en diverſes mec 
baſes et eftoppes, que ils giſent par la terre touts nud; far 
ſue leur braces, que il mettroit fur chacun deux tant le 
fer et poids quils puiſſent porter, et plus, iſſint quils ne puiſ. 


plus pier pain quil puiſſent trouver, et de leau plus pres a 


QUILS FURENT MORTS”.. Thus, they were to lie under 
a peine (for ſo it was now called inſtead of priſone, which 
is the word in the ſtatute) till they were Head, an event 
that was likely ſoon to follow from the account here given 
of the weights to be placed upon them. By what autho- 
rity this proceeding was altered between the time of Fletd 
and the reign of Henry IV. can only be determined b 
conjecture. It is probable, ſo material a change in judi 
cial proceedings as one which affected life, would not 
have been hazarded without the ſanction of the executiv 


is to be found of any ſuch order or direction. In later times 
we find 5 a further alteration in the mode of compelling 
priſoners to ſtand a trial; and if an authority had been 


it is leſs likely that no trace of it ſhould be left, as it mult 
have been given fince the reign of Henry IV. when pub. 


1 


earlier times. Whatever was the authority for the 
change, the motive to it has been thus accounted for: I 
has been thought to ariſe from the juſtices in eyre and jul- 


1 Via. ant. vol. II. 136. 137. 8 At Cambridge" 1471. | 
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ub. In 2 eounty- town, who doors could not wait for the CHAP. XVIII. 
bons method, before uſed, of forcing the criminal to EDITED 


and bead, as it laſted ſometimes forty days“; the probability 
a juſtneſs of Wen Og muſt be determined . by 

the reader. 

Ir a perſon charged with felony ſtood mute, it was uſual 

w impannel a jury ex cio, to try whether this ſilence 
mas a device of the priſoner, or an infirmity that had actual- 
fallen upon him; in order that fo grievous a puniſhment _ 
might be. flicted on none who were diſabled by the viſtta- 
tion of heaven n. It had now become a ſettled practice to 
niet the peine forte et dure, as well in appeals, as upon 
nelctments x; a point concerning which there ſeems to 
have been * ſome difference of praciice- in the reign. of 
Edward III. | : 


THERE'appears nothing remarkable in the reports of 
eta tis reign, relating to the deſcription of offences: theſe 
tod generally upon the foot of determinations in the reign 

of Edward III. However, we find the following point of 
not trezſon. A man had taken the ſeal of an old patent, and 
put it to a new commiilion, by authority of which he col- 
kid much money, and otherwiſe impoſed upon the world: 

nes dis was held to be forging the king's ſeal, and the offender 
ing vs accordingly drawn and hanged”. It ſeems to have 
teen long agreed, that lands entailed were not to be for- 
felted for treaſon *, and of courſe not for felony. Where 
vi? man had a felon in his houſe, and permitted him to de- 
part, this was held to be no eſcape of a felon, becauſe he 
lad not arreſted him for felony *: and again, where a man 
ws ſtruck, and afterwards died of the plague, the offender 
Wo eſcaped out of the cuſtody of the Cy was ad- 
julged not to be * of . 5 
Far. Stat. p. 986. of - 77-5 6 Mime TV; 25. 

* 8 Hen, PF, 4. 2 7 Hen. IV. 32. 


8 Hen, Iv. Ty, Zo RR NOT, 29 Hen, IV. r, 
a 134. 1 XY 11 Hen. IV. 12. 
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The king and 
goverument. 


was executed. But the lords pleading their privilege, the 


the duke of Clarence as their preſident, to try them. The 


manner convicted and accordingly executed e. 


Ihe ſtatntes. 


: without the aſſent of the commons; but . had acquire 


lau- in general was ſuffered to take its courſe. If it wa 
ever turned aſide from its proper direction, it was in the in 
ſtance of certain obnox1ous perſons who were to be iy 


; by a jury of commoners of high treaſon. The evidence 


IT dbes not appear that n RT was is finder an 
particular obligation to this king. After the reign « 
Richard II. it was an advantage that the reigning prin 
had no prejudices againſt-the antient common law, Th 


ed by this inſtrument, as one more effectual and ſafe th 
open violence. 

Ix the 6th of Henry Iv. that elch did not eng 
to proceed againſt the archbiſhop of York for rebellion and 
treaſon. Sir William Gaſcoigne, the chief-juſtice, hay 
ing ſome doubt about acting in ſo hazardous an enterprize 
the king appointed Sir William Fulthorpe for judge, whi 
pronounced ſentence of death, which was followed by im 
mediate execution. This ſeems to have been with very littl 
formality of trial, and is the firſt inſtance, in this country 
of a capital puniſhment inflifted on an archbiſhop. The 
earl of Nottingham was condemned in a like ſummar 
manner. In the following reign, the ear] of Cambridge 
ſome other lords, and Sir Thomas Grey, were indicted 


upon the indictment was, that the conſtable of South 
ampton caſtle had ſworn, that they had ſeparately confeſſel 
their guilt to him. Upon this evidence Sir Thomas Gre 
king thought proper to ſummon eighteen barons, witl 
evidence given to the jury had been put into writing, and 
was now read to the lords: it does not appear that the pri- 


ſoners were even produced in court; but they were in this 


SEVERAL ſtatutes were made in the reign of Richard 1,08 


1 5 Hum. vol. III. 97. 


during 


% 
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wing that reign an aſcendancy which gave them import- CHAP. XVII. 


de; and in the Iſt of Henry IV. though foiled in their e 
n empt to ſhare in the judicial department of the lords, 
in hey drew from that houſe, as we have ſeen, an expreſs re- 
TiWution that they had a legiſlative authority in all ſtatutes, 
ants, and ſubſidies l. This was a declaration expreſsly | | 
en four of their right. It was, nevertheleſs, ſo little re- | TT 
oed in practice, that in the very next year it was in- 1 
cha ed; for the famous ſtatute 2 Hen. IV. c. 15. againſt 
llards was paſſed without the aſſent of the commons, | 
ho are ſaid to have expreſsly proteſted againſt it?; not- | | 
n Mithſtanding which, this act has always been held 10 be an | | 
WM of parliament, and was occaſionally enforced as ſuch, | | 
| repealed in the reign of Henry VIII. It was afterwards 8 | 
whe:1ived, and carried into ſevere execution, in the reign of | 
hilp and Mary, but was finally repealed i in the reign of | 


wen Elizabeth. | 
INSTANCES like this FRET the petition in the 8th of 
enry IV. in conſequence of which it was enacted, at the 
queſt of the commons, that certain of the commons? 
cuſe ſhould be preſent at the ingroſſing of the parliament- 
2.88. The grievance complained of was not remedied 
ntirely by this precaution. It had got into practice, upon 
ntering the bill on the ſtatute-roll, to make additions, di- 
inutions, and alterations, whereby the act was made to 
ay, and that ſometimes materially, from the ſubſtance of 
e commons? petition ; and the roll was not unfrequently 
on up directly contrary to their ſenſe and intention f. A 
e ice like this required redreſs. The commons remon- 
ted in 2 Hen. V. and contended, that conſidering they 
ere as well afſentors as petitioners, ſtatutes ſhould be made | "x 
nen rording to the tenor of the writing of their petition, and 
kt altered. We do not find that this repreſentation ß | 
commons produced any anſwer or immediate correc- | 
Ion of the cauſe of complaint. „ 1 
Vid. ant. 227. Vid. Cotton's Abrid. Table, Sta- 1 
: 4 loſt, om . tutes, &c. and Vid. ant. 145, 146. 
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ſtyle of an entry than the old reports, and give a ſtate of 
caſe, and what was ſaid upon it, more in the way 


| your, it is the opinion of a learned writer t, that the repe 
of this reign, as well as thoſe of Henry V. do not art 


The reports of Henry IV. as they contain matter 
bears a nearer affinity to the ſtate of our laws at this 


pleaders, or in any other reſpect, to the ne of th 
in the laſt twelve years of Edward III. 


HISTORY OF THE 


Tux year-book of this king's reign is complete: 
many caſes are likewiſe to be found in Fenkins and Bey 


than the books of Edward III. are more likely to en 
the attention of a modern reader. Their form is le 
ſome, and the ſubject more intelligible ; they have leſs 


narrative. Notwithſtanding theſe advantages in their 


either in the nature of the learning contained in them, 
in the judiciouſneſs and knowledge of the judges 


8 Hal, Hit 175 


ENGLISH I A W. 


e n A r 


* * r 8 


ol! ification of Eleaors—The Clergy—The Statute of 
Aiditions—Statute of Amendments —Laws againſt He- 
retics—Forging of Deeds —Riots—Of Truce and Safe- 


Condutt— The King and Government. 


HE few changes made in the law by parliament during cy ap, xrx, 
this military reign, conſiſt principally in ſuch provi- C—— 
ſons as were framed to promote the deſign of ſeveral ſta- * 
utes paſſed in the time of the two preceding princes. 
The election of knights and burgeſſes, the puniſhment of 
proviſors and heretics, and the ſuppreſſion of riots, were 
favourite objects in this, as they had been in the two for- 
mer reigns. The ſtatutes upon thoſe, and ſome few other 
articles of reformation, conſtitute the whole of the juridi- 
cal hiſtory of this reign ; the deciſions of courts, during 
nine years, furniſhing nothing of any great importance. 
Tux ſtatutes hitherto mentioned concerning the repre- 
entatives of the people, relate to the mode of elec- Wnlification of 
ton. The firſt act in this king's reign is to aſcertain 2 88 
the qualifications of the electors and perſon to be elected. 
Knights of the ſhire, ſays the act, ſhall not be choſen un- bo ; 
ls they are reſident within the ſhire the day of the date of i 
the writ of ſummons; and the knights, eſquires, and 
others, who are to be chooſers of the knights of ſhires, 
are to be reſident within the ſhire-in the manner and form 
goreſaid, Again, citizens and burgeſſes of cities and bo- 


Ate © Vid. ant. 220. 5 
roughs 
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The clergy. 


dained, that their temporalties ſhould be ſeized into tl 
king's hands till they had made fine to the king. 


act for limiting the ſalaries of curates and chaplains; f 


ventual, and other priors having inſtitution and indudli 


ry IV. c. 8% The ſame jealouſy which had been lot 


entertained of foreign churchmen in this kingdom, w 


_ thoſe original inhabitants of the country who had alme 
always been in a ſtate of reſiſtance to the Engliſh ſettle 


the ſtat. 4 Hen. V. c. 6.; and further, if any archbiſhq 
| biſhop, abbot, or prior of the Iriſh nation, made any coll 


them, as ſervants, any Iriſh rebels to parliament, to leit 


4 Hen. V. c. 8. By another act, the ordinary was el 


HISTORY OF THE 


roughs are to be citizens and burgeſſes reſident, dwell 
and free in the ſame, and no other periog nor in any 0 
manner whatever. 


WE have ſeen, W in the laſt reign vicars were ef 
bliſhed in poſſeſſion of their benefices® ; we now find 


former were to have eight, and the latter but ſeven mar 
per annum ©. The ſubject of proviſors, and the poſlefl 
of eccleſiaſtical benefices by aliens, occaſioned ſeverll a 
in this reign. The ſtat, 13 Ric. II. c. 3. prohibit 
Frenchmen from holding church benefices, was enforced 
ſtat. 1 Hen. V. c. 7. Wich an exception of priors alien co 


ſo as they were catholic, and found ſurety not to diſc 
the ſecrets of the realm. The penalties of a premun 
were inflicted by ſtat. 3 Hen. V. c. 4. on perſons obtaini 


proviſions, licences, or pardons, againſt the ſtatute 7 He 


ſhewn by the Iriſh parliament i in the laſt reign; when th 
paſſed an act prohibiting the Iriſh people from accepti 
any church benefice whatever: by the 7riſh were mea 


This act of the Iriſh parliament was now confirmed | 


tion or preſentment contrary to that act, or brought wi 
and diſcover the ſecrets and ſtate of the Engliſh, it was 
Fees for the probate, of teſtaments were ſettled by fta 


8 Vids aut. 222. Stat. 2 Hen, V. it, . 4 5 4 Vid. ant. 223 


EN G 1 1s H Laws) 


e ſtate of them to the Chancery; 3 if of another's founda- 


ormation/according to the laws of holy church e. 


as well for matters touching freehold, debt, treſpaſſes, 
jenants, and other things (the cogniſance of which be- 
zzed to the King's court), as on queſtions matrimonial 


d teſtamentary; and when a perſon appeared upon cita- 
1", and demanded a libel, in order to be informed what 
was to anſwer, or purchaſed a writ of prohibition, the 


ner, be deprived of their remedies at common law, it 
s enacted by ſtat. 2 Hen. V. ſt. 1. c. 3. that the libel 
puld be delivered to the party, without difficulty, at the 
ſie when by law it was grantable. - | 
Some amendments were made in the courſe of 8 
I proceeding, We have ſeen what remedy was given by 


e ſeized as the goods of an outlaw by miſtake of the 
iff, The great uſe of the writ de idemptitate nominis 
to aſcertain whether the perſon ſo injured was the par- 
really meant by the exigent. To make this proceſs 


no man might be outlawed. without his ſurname; and 
name of his town and county s. At length a ſtatute 


Hen. V. c. 5. that in every original writ of actions 
onal, appeals, and indictments, in which the exi- 
it ſhall be awarded, to the names of the defendants 
tons ſhould' be made of their eſtate, or degree, or 


Nat, 2. Hen. V. ſt. . t. Cor; Aa p. N. 83. 
Vid. ant. vol, II. 374 | 


Tor. III. Fu . myſtery, 


n and patronage, then he was to make correction and 


Ov ſtatute was occaſioned by the old diſpute about 
deſiaſtical juriſdiction. Complaint had been made to 
lament, that perſons were ſued in the eccleſiaſtical 


{ uſed to be denied. That perſons might not, in this 


tute in the time of Edward III. for perſons whoſe goods | 


re accurate and certain, it was prayed i in the laſt reigns + 


paſſed to aſcertain this matter, and it was enacted by 
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tes: and of the towns, or e or places 3 


HEN NT V. Counties of which they were, or be, or in which they 


or were converſant, otherwiſe the outlawry to be vo 
and before the outlawry pronounced, the writ and indj 


ment may be abated by exception of the party. It 


The ſtatute of 
additions. | 


The ſtatute of 


amendments. 


c. 4. that the juſtices before whom . ſuch plea or 


ment as before, ſo long as the record was before thi 
Thus this act did no more than extend the powers of 
| ſtatute of Edward III. by allowing ſuch. amendments t 


| whom they thus defeated of their e to prel 
this, it was enacted by ſtat. 2 Hen, V 5 1, c. 2. Mer 


alſo provided, that though the writs of additions perſo 


tion was ſurpluſage, the writ ſhould not be abated ont 
account. The clerks of the chancery, if they left 


the parties in a writ. 


order to remove ſome doubts which had ariſen upon 


were not according to the records and deeds, if ſuchad 


ſuch additions, were to be puniſhed, by fine, at the di 
tion of the chancellor. This fatute of additions, us 
was afterwards called, removed thoſe inconveniences t 
uſed to be occaſioned by the want of naming particul 


A STATUTE of Jeofail od Pr RL was * 
14 Ed. III. ſt. 1. c, 6b. It was ordained by ſtat. 9, Hen 
cord was made or was depending, ſhould have power 
authority, as well by adjournment as by way of error, 


otherwiſe, to amend ſuch record and proceſs, according 
the permiſſion of the former ſlatute, as well after ju 


made after judgment. In the ſecond year of the king, aſta 


had been paſled to ſecure plaintiffs in the full fruits e. 


judgment obtained. It had been common for defend 
in cuſtody on execution, to ſue out a certiorari or c 
cum cauſa, and when brought before the chancellor, 
would be diſcharged upon bail or. mainpriſe, and un 
times without either, againſt the will of the plain 


K "1 80h at, vol. II. 44+ ef a 


* ; 


/ 


bpon ſuch writs it was returned, that the perſon was 2 CHAP. xIx. 
priſoner on A Judgment, he ſhould be remanded immediately, . 
znd there remain without bail or mainpriſe till he had agreed 2 
with his plaintiff. - | 
ANOTHER regulation was made by ſtat. 2 * V. 
2. c. 2. concerning the qualifications of jurors. The 
tute complains, that many were diſinherited, becauſe the 
erſons who paſſed on inqueſts were common Jurors, 
and others that have but little to live on but by ſuch in- 
queſts, and nothing to loſe on account of their falſe +, 
whereby they offend their conſciences the more largely: 
t was therefore 1 now provided, that none ſhould be admit- 
d to paſs on inqueſts upon the trial of the death of a 
nan, nor between party and party in pleas reah, nor in a 
ea perſonal, | where the debt or damage declared for 
nounted to forty marks, unleſs he had lands or tenements 
f the yearly value of forty ſhillings' above all charges; 
dif he had it not, it was a cauſe for which either party 
night challenge him. Becauſe the under-officers of he- 
is continued in their offices from year to year, it was 
und no eaſy matter for an injured perſon to obtain redreſs 
gainſt them: it was therefore enacted by ſtat. 1 Hen. V. 
4. that thoſe who were bailiffs of ſheriffs in one year, 
hould not be in office for the three years next following} 
xcept balliffs of ſherifts inheritable i in their ſheriffwicks; 
or was any under - ſheriff, ſheriff's clerk, receiver, or 
brit” s bailiff, to be attorney in the king's courts during 
time he was in office with ſuch ſheriff. By ſtat. 


Hen. V. c. §. the ſtat, 14 Ed. III. ft: 1. c. 7. concern- 
g the appointment of ſheriffs was difpenſed with for a 
ne; and the reaſon given was, that the late peſtilences 
Bears had not left in the country ſufficient perſons of 
bltance to anſwer the requiſites of that act; the king 
erefore was authorized, during four Jeu By. to appoint ; 


_ and eſcheators at his N „„ 
2 wats The e (9-03 nine ME 
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Laws againſt 
| heretics, , 


ſtat. 2 Hen. V. ft. 1. c. 7. that the chancellor, treaſuref 


_ oath, to uſe their whole power and diligence to deſtroy 


hereſies and errors, commonly called Lollardies and af 
the ordinaries and their commiſſaries as often as require 


nalties to which Lollards were before liable, they we 


forfeit to the king ; but no heretics thus left to the ſecu 


which particulars this new proviſion did not conform | 


ered to enquire (that is, take indictments) of Lollards at 
their maintainers, and award proceſs 3 but becauſe h 


after the arreſt, to be tried by the laws of holy churd 


many of thoſe people ſuffered. In the preamble they a 


5 Teveracies to yy the Kings and all aber _ of t 


11 : r 0 wet F r . 


WP HE while: ſecular power "TRI at the beginning 
this reign, to have been made ſubſervient to the ends 
the prelates in ſuppreſſing the Lollards. It was enadtedh 


juſtices of both benches and of the peace, ſheriffs, mayer, 
and bailiffs of cities and towns, and all other chief office 
of places, ſhould upon entering into their office take 3 


by them, ſo as they paid their expences of travelling, Nt 
vertheleſs they were enjoined by the act not to poſipa 
the king's ſervice to that of the church. Beſides the ji 


now to ſuffer forfeiture of goods and lands, as in caſe( 
felony ; only the lands ſuch convicts held of the ordina 
or his commiſſary before whom he was convict, were tol 


arm were to forfeit their goods till they were dead; 


the law of forfeiture for felony, The juſtices of t 
king's bench, of the peace, and of aſſiſe, were empo 


reſy was a ſpiritual offence, they were to deliver che par 
when taken, to the ordinary by indenture, within ten da 


The indiftment was not to be uſed is evidence, but ol 
for information before the ſpiritual judge, who was to con 
mence his proceſs, as if no indictment had been four 
This was the famous act againſt the Lollards, upon wil 


loaded with the imputation of ſtate crimes, as a pretel 
to delude the people into a concurrence with the churc 
men in their perſecution ; they are faid to be united in co 


f real 


ENGLISH LAW. | a 


8 0 alm, both lay and ſpiritual, and all manner of policy, and CHAP. XIX. 
ds ( a 4 : 
| holly the laws of the land: fo ſenſible were they that the organ 


harge alone of difference in religious opinions could not 
uſtify to the people ſuch ſanguinary proceedings. 


Some ſtatutes were paſſed relating to the coin. It v was 
jade felony by ſtat. 3 Hen. V. ft. 1. c. 1. to make, buy, 
import certain coin then prohibited by proclamation, 
led gally halfpence, ſuſtins, and dodkins ; and the pay- 
tents in theſe coins ſubjected the party to certain penal- 
s. Much doubt had ariſen, whether clipping, waſhing, 
nd filing, was an offence within the ſtatute of treaſons ; . 
nd it was accordingly ſo declared to be, by ſtat, 3 Hen. V. 
2. c. G. and cogniſance thereof, and of every other fal- 
of money, was given to the juſtices of aſſiſe: the juſ- 
ces of the peace, likewiſe, might ſtill enquire thereof; 
at is, take indictments and iſſue proceſs of capias, but 
farther, The ſuſpicions entertained of the treaſonable 
ices of the Welch ſtill continued; and it was enacted 
j ſtat, 3 Hen. V. ft. 2. c. 3, that all ſuch Britons dwell- 
g in the queen's houſe, and others abiding near the 
uſe, and elſewhere, not made denizens, ſhould be voided 
t of the realm by a certain day, under pain of felony, 
| becauſe many Weleh made inroads into Shropſhire, 
fcreford, and Glouceſterſhire, and took away people by 
Irce, the juſtices of the peace were authorized by ſtat. 2 
len. V. ſt. 2. c. 5. to enquire, hear, and determine ſuch 
ſences, award proceſs of outlawry, and certify this to the 
Irds of ſeignories where ſuch plunderers harboured, who 
ere to order execution to be done thereon, By another 
aute it was ordained *, that all Iriſhmen and Iriſh clerks- 
pars, called Ma anne; ſhould be voided out of 
e realm by a certain time, on pain of loſing their goods, 
d being. impriſoned at the king's pleaſure; excepting 
aduates 1 in the ſchools, ene and e of ys 


HR Se. x Hen, v. e 8, 
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_ CHAP. XIX. law, thoſe who were inheritors in England, religious yer 
ſons profeſſed, merchants of good fame and their appren 
tices, and thoſe with whom the king would diſpenſe, A 
riſhmen having eſtates and benefices were to dwell o 

them. This act is ſtated to be made for the quiet an 

peace of England, and the increaſe agd lier of Irg 

land. 

TRE law reſpekling forgery; as ated 1 our old wri 

5 ew, ſeems to have become obſolete, as a ſtatute w 

now made, impoſing a leſs penalty than the old law, and ye 

adding ſomething to the then exiſting law. It is ſaid b 

| ſtat. 1 Hen. V. c. 3. that people poſſeſſed of lands or tene 
Forging of ments ſuffered loſſes, becauſe perſons ſubtilly imagined an 
deeds. forged anew divers falſe deeds and muniments, to troub| 
| and charge their lands: it was enacted, that a perſon ( 
injured ſhauld have recovery of his damages againſt th 

> party making and publiſhing, who was alſo to make f 

at the king's pleaſure. This was n a civil in thi 

yu of a criminal proceeding, 


| — 


© SEVERAL laws were paſſed to. facilitate the execution 
rs againſt offenders living in places where the king! 
writ did not run. Becauſe felons living in Tyndal a 
Hexham eſcaped the proceſs of the law, which could ne 
be executed in thoſe franchiſes, it was provided u, th 
proceſs ſhould be made at common law, till they were out 
| lawed; and when that was pronounced and returned be 
fore the juſtices, they were to certify it to the miniſters 
| thoſe franchiſes, who were immediately to ſeize the lands 
goods, and perſons of the offenders. This ſtatute w 
| afterwards extended to perſons living in Rideſdale, anothe 
franchiſe?. It was likewiſe provided e, that perſons out 
| lawed i in the county of Lancaſter ſhould not : wal the 
| lands or goods 1 in one canes. . 


— 


Vid e el, [ 64. “8 
* Stat. 2 Hen. V. tt, 4% 8. Ms 3 ** | 
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RrsPECTING offenders in general; who abſconded to 
vid. the proceſs of the law, it was enacted by ſtat. 
Hen, V. ſt. 1. c. 9. that where murder, manſlaughter, 
pbberys battery, aſſemblies of people in great numbers, 


ots, and inſurrections happened, and the offenders fled, 
d any one came to the chancery to complain thereof, 
dil ſhould be thereupon made; and the chancellor, after 


te bill to him delivered, if he was informed of the truth 
tereof, ſhould have power to make a writ of capias at the 


ing's ſuit, into the county where the offence was com- 


ted, returnable in chancery at a certain day. If the 
arty was taken, or ſurrendered, he was to be put in ward, 
x mainpriſe, as the chancellor ' pleaſed ; if not, and the 
heriff returned that he could not be taken, then the chan- 


lor was to make a writ of proclamation directed to the 


beriff, returnable in the king's bench at a certain day, to 
male proclamation in two counties, for him to appear at 
be day, or ſtand convicted of the offence charged in the 
ul, the ſubſtance of which was to be contained in the 


roclamation; and if he came not by the return of the pro- 
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Coon prnmnmpnd} 
HENRY V. 


mation, he was to ſtand attainted. If the offence was a 


ot, the ſuggeſtion thereof was to be teſtified to the chan- 


ellor by letters under the ſeal of two juſtices of the peace 


nd the ſheriff, before the capias was to iſſue, If the fact 


uppened in the county of Lancaſter, or other franchiſe, 


here there was a chancellor and a ſeal, the chancellor was 


o vrite to the chancellor thereof all the ſuggeſtions: in the 5 


oreſaid bill, commanding * to make execution in the 


Above way. 
In the oreceding nad of the ſame ſtatute a very 3 


Riots, 
al courſe was directed in caſe of riets, It was found, that 
the perſons intruſted with the execution of ſtat, 13 Hen, 
IV. c. 7*, concerning riots, were dilatory and negligent 


herein: it was now __— — ould n by _ 


wie 5 he » Vid. ant. 243+ 


* . 
* YT i p * * 
3 
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- nomination of the chancellor; which commiſſioners wen 
to return preſently i into the chancery the inqueſts and mat 


ann. with ſevere iſſues and penalties on default. Thi 
chancellor, moreover, when he had knowledge of am 


were to be aſſiſting to the juſtices = W e 0 


Hen. V. that the juſtices ſhould, before the exigent o 
1 ſuch indiftment was awarded, inquire ex officio whether 
there was ſuch a place; and if there was found to be nq 


tors puniſhed by impriſonment : and fine 4. It was at the 
ſame time declared, that proceſs of capias and exigent, # 
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in the two zultiers of peace, or juſtices of aſſiſe, and 0 
ſheriff and under-ſheriff, then there ſhould iſſue, at the! 
ſtance of the party grieved, under the great ſeal, a com 
miſſion, to enquire as well of the truth of the caſe and th 

original matter, as of the default of the juſtices and ſheriff 
to be directed to ſufficient and indifferent perſons at th 


ters found before them. The pannel was to be returne 
by the coroner, and the jurors to have lands of 101. pe 


riot, was to ſend à writ to the juſtices and ſheriff, enjoin 
ing them to put the above ſtatute of Henry IV. in execu 
tion; and the juſtices were to be paid by the ſheriff tit 
coſts of ſuppreſſing ſuch riots. Perſons attainted of hein 
ous riots were to be impriſoned for a year at leaſt, with. 
out bail or mainpriſe ; thoſe attainted of petty riots, to 
impriſoned as it ſhould ſeem beſt to the king. All perſon 


pain of impriſonment : and fine. 


Becavst indictments in the county of Lancaſter foal 
times charged offences to be committed in places that did 
not exiſt, under pretence of ſome fabricated name to aſ⸗- 
ſume juriſdiction of the crime, it was provided by ftat. / 


ſuch place, the indictment was to be void, and the indic- 


in . ſhould lie againſt the forgers of falſe deeds. 


* Beaute this ftntuts-was fo poſed at tb i fre eee. 
F VI, c. 122 Pg 


— 


Tus 
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ſhed by ſeveral acts. Juſtices were empowered by ſtat. 
om en. V. ſt. 1. c, 4. to ſend their writs to take fu- 
ive labourers in any county. Ak the ſtatutes of labourers 


rie to be exemplified under the great ſeal ; an exemplifi- - 


ton was to be ſent to every ſheriff, to make proclama- 


vero in full county, and deliver it to the juſtices of the 


nat. e named of the quorum, to remain with them for the 


jeants at law, and the king's attorney, and that they 


= hold their ſeſſions four times a- year; namely, in 
CUs e firſt week after St. Michael, the Epiphany, the cloſe 


Eaſter, and the tranſlation of St. Thomas the Apoſ- 


realm in the ſame week every year. Juſtices were autho- 
red by this act to examine labourers, ſervants, and arti- 


on ers, with their maſters, upon their oaths. Again, by 
ut, 2 Hen. V. ſt, 2. c. 1. juſtices of the peace were to be 
the moſt ſufficient perſons dwelling in the county, ex- 


pt lords and juſtices of aſſiſe, and were to be named by 
Wh: 2dvice of the chancellor and king's council. 


te made in aid of the law of nations, to puniſh the breach 


any people having the. king” s ſafe- conduct had been ſlain, 
bed and ſpoiled by the king's ſubjects, as well upon the 
ain ſea as within the ports and coaſts of England, Ire- 


ived, to the breach of pant ale cones, and the 
nonour of the kingdom. | It. Was now declared, that 
ch manſlaughter, robbery, Tpoilingy breaking of truce 


nd ae OY 1 $ — ry receipt, 5 1 pro- 


1s 


THE b of juſtices of the peace was further ella 


tter execution thereof. It was further directed, that 
ces of the quorum ſhould be reſident within the county, 
ept lords, juſtices of the two benehes, the chief baron, 


and the juſtices were to hold their ſeſſions throughout 


We muſt rank among the penal acts of this reign a ſta- c 


truce and ſafe-condutt. This was ſtat. 2 Hen. V. . 
b. It complains, that during the continuance of a truce, 


nd, and Wales; and ſuch ſpoilers were abetted and re- 


HENRY V, 


— 
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The king and 
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CHAP. XIX. well by land as by ſea, ſhould be adjudged Maura 


The king was to aſſign by letters patent, in every port, 
perſon to be called a conſervator of the truce and the kin 
ſafe- conduct, who was to have power by ſuch patent, an 


_ alſo by commiſſion of the admiral, to inquire of all ſug 


treaſons and offences upon the main ſea out of the body 
the counties, and out of the franchiſes of the c:nque port 
and to puniſh all thoſe indicted before him, at the king 
ſuit, or that of the party, by ſuch proceſs, examinatio 


proof, determination, judgment and execution, as f 
admiral might have done; ſaving the determination up 
the death of a man, which was to be reſerved to t 
admiral. Upon land, within the body of a count 


he was to inquire of all the above offences, as well wi 


in liberties as without, and to make proceſs by capii 


and exigent. ' Two perſons learned in the law were t 
be aſſociate in every commiſſion made to ſuch conſery 
tor, and they together were to make deliverances of gad 


according to the law of the land. The act contains ſon 
other particulars of Jeſs importance, Thus far of the fla 
Warpe in the way a ory TEN e 


LEY 


A PRINCE like Her, 3 4 almoſt 1 
Whole of a ſhort reign, in the purſuit of conqueſt in a fa 


reign country, could nat be ſuppoſed to have any turn i 


the arts of legiſlation. The youthful ſallies of this prin 


have furniſhed juridical hiſtory with an . anecdote, ti 
| ſhews him to have once been 4 contemger both of juſtic 


and of thoſe who adminiſtered it. 7 
ITE legal annals of this reign have come down to u 


imperfect ; for of the year-book of this: l the third 


W n ſixth yen are * 
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E p.. XX. 


HENRY VI. EDWARD iv. 


. - 


atutes of Henry VI. — Members of Parliament— Of the. 
Guncil and Chancery—Statutes of Pernors of Profits — 
ftaints—IVrits of Proclamation—Statutes of Feofail— 
Juries— Sheriffs, and Execution of Proceſs—Attorn: eg 
Treaſon to burn Houſes — Proceſs in criminal Cauſes— 
Porcible Entries —Statutes of 4 Edward IV.—The Furiſe 
diflion A th Tourn ne | 


vs ws + 


Hons, is * ly connected, that i it will be extremely | 2 7 An 
mvenient to unite them into one period, and fo conſider . 5 

em together, In the mean time, the alterations made | 

| parliament are not fo intereſting or important, as ta 1 5 
e a diſtinguiſhed juridical character to either of theſe 4 1 
iens, and to make it abſolutely neceſſary that they ſhould 9 1 
treated ſeparately, In the preſent chapter, therefore, | 
| ſhall conſider the ſtatutes of both theſe "Ms * 

ing with thoſe of Henry VI. 1920 | 

Tun legiſlature in the reign of Henry VI. as in the Statutes of 
ines of his two predeceliogs.. was rather employed in fur- Henry VI. 
tering and improving the policy of ſome ſtatutes made in | 

lt preceding period, than in introducing any novelties. 

Taz parliament made another law to reſtrain the emi- 

ration of the Triſh into this kingdom. It was ordained | 

fat, 1 Hen. VI. g. 3. that thoſs who did not leave the 1 
ingdom within a month after proclamation of that ſtatute, . 
Pould fork their * and be- EN at the king's _ 
Py. | 


*T : 
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CHAP. xXx. 


HENRY VI. 


 EDW, IV. 


Members of ; 
Parliament. 


ſtat. 6 Hen. VI. c. 4. and relates to their election, By fa 
11 Hen. IV. c. 1. e the juſtices of aſſiſe had been empowe 
ed to enquire by inqueſts of office of the return of me 
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pleaſure. It is remarkable that the Triſh "ho princip 
created ſuſpicion, were perſons beneficed there, and {chi 
lars reforting to the univerſity of Oxford. It was nowg 
dained, that no ſcholar ſhould enter England without 
| teſtimonial under the ſeal of the lieutenant or juſtices 
Ireland, teſtifying that he was of the king's obedience; 52 
if he did, he was to be deemed a rebel *. | 
Tas article of fafe-conduits, which meg edel ſon 
parliamentary ſanction in the laſt reign , was again cat 
ſidered by the legiſlature; and ſeveral regulations we 
made for the better ordering of thoſe public protection 
After this, it was thought, ſo ſevere a penalty as that 
high-treaſon impoſed by ſtat. 2 Hen. V. ſt. 1. c. b. on i 
ane of ſafe · conducts might be repealed 4, 
Tux election and privilege of members of parliamet 
engaged ſome of the attention of the legiſlature in th 
reign. The importance which the lower houſe was da 
aſſuming, made it neceſſary to enlarge and 5 15 the ig 
they claimed individually as members, 
Tae firſt act concerning members of the lower bout 


bers: it was now ordained, that ſuch members and ſhe 
riffs A8 had inqueſts of office found againſt them, ſhoul 


be all to traverſe them, and ſhould not be damaged bf | 
ſuch i till they were duly convict. In ſtat. 8 He f 
VI. cx. it was complained, that as well the clergy wi 


came to convocation, as their ſervants and familiars com 
ing with them, were commonly arreſted and moleſted 
to prevent which it was now . ordained, that they 


their: ſervants { mould in 2 uſe mn enjoy ſuch hberty 


Vid. Nat. 2 Hen, VL e c. 38. PIES VI. c. 1. Nat, 29 Hen, VI.c. 2. 
d Vid. ant. 266. 331 Hen. VI. c. 4 

Skat, 1 y. VI. c. 3. ſtat. 4 Stat 20 ben Wera wy 
18 Hen, Vi. . tat, 20 Hen. Vid. ant. 221. ,- 
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fence, in coming, tarrying, ani ottrilag: as the great CHAP. XX, 
# and commonalty called to parliament enjoyed. What Ce 
che privilege they enjoyed, may be partly inferred from EDW, IV. 
e ſollowing caſe, mentioned in the rolls of the ſame year. 
js there ſaid, that a ſervant to William Lake, a burgeſs 
London, being committed to the Fleet in execution for 
bt, was delivered by the privilege of the commons houſe ; 
: authority was given by the chancellor, to appoint by 
mmiſfion certain Peri to ere him after the end 
the parliament f. | 
Is the ſame year we find the Fünen act for fixing the 
lcations of the electors and elected in county elections *. 
te reaſon for this regulation is ſtated in the preamble of 
e act in the following words: © Becauſe elections of 
knights of ſhires have now of late been made by very 
great, outrageous, and exceſſive numbers of people 
dwelling within the ſame counties; of the which moſt 
part was of people of ſmall ſubſtance, and of no value, 
whereof every of them pretended a voice equivalent, as = 
to ſuch elections to be made, with the moſt: worthy / : = 
knights and eſquires dwelling within the ſame counties - 
whereby man-ſlaughters, riots, batteries, and diviſions 
among the gentlemen and other people of the county ſhall 
rery likely ariſe, unleſs due remedy was provided.” The 
medy preſcribed by the ſtatute s is this: that the knights 5 
f the ſhire ſhould be choſen by people dwelling ang feſident I. 
the county, having free land or. tenement tan de value Wee 
forty ſhillings by the year at the leaſt, above all charges. 
[he perſons choſen were alſo to be dwelling and reſident 
ithin the county. The ſtatute further provides, that he 
ſho had- the greateſt number of thoſe who might expend 
ty ſhillings a- year as aforeſaid, ſhould be returned by the 
i eriff, by indenture Tealed between the ſheriff and the 
he ers ; ; and the t had authority given him to exa- 
t Cott. Abri. p. 596. $ 57- W Vid. ant, 220. 235. 


ll, 219. 9 8 7. 8 


= aforeſaid ſhould ,not be chooſers: It was further enaQ 


any perſonal inſult to members of either houſe, it was enaCl 
by frat. 11 Hen. VI. c. 11. that if any aſſault or af 


| impriſoned for a year without bail or mainpriſe: moreo 
the knights were to loſe their wages: In addition to 


. hire or burgeſs, come either to parliament or to any oth 


attainted of the fact, and pay the party grieved his doul 
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mine upon the Fenn every ſuch chooſer, how mi 
"be expended by the year. If the ſheriff returned any 
contrary to this act, the juſtices of aſſiſe might enquir 
it; and if the ſheriff was attainted thereof by inqueſt, 
was to forfeit one hundred pounds to the king, and to 


above affirmative deſignation of qualified voters, there 
annexed, in abundant caution, this negative clauſe; 
thoſe who. could not expend forty ſhillings per annum 


that in all writs to ſheriffs to elect ane mention ſho 
| be made of this act. 
Ix appears by the La of this ſtatute, that the qu 
fication of electors was narrowed, and thereby numben 
the inferior people excluded; but what was the partic 
deſcription of thoſe people, and what was the qualificati 
of electors before this act, is a queſtion much agitated Nt 
'writers on the conſtitution of parliament. To ſuch wri 
we refer the reader, this being a point not within the cat 
paſs of a work principally confined to ſubjects of ajurid 
nature. In the roth year of the king b, this new regulati 
received an amendment; for, as it was not ſpecified whetk 
the freehold ſhould be in the county where the eled 
dwelt, it was now declared that it ſhould; To pref 


was made upon a lord ſpiritual or temporal, knight oft 
council of the king, and there attending; proclamat 


ſhould be made for. the. offender to appear in the king 
bench within a quarter of a year; otherwiſe he ſhould ft: 


damages (to be taxed. Bs the jule or e, 1 


Ch. a. 


* 1 * 9 
1 
_ * 


ſho 
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ould likewiſe be fined to the king: The method of levy- CHAP. XX. 

g the wages of knights of the ſhire was preſcribed by 8 

Lt, 23 Hen. VI. c. 11. They were to be aſſeſſed in EDW. Iv. 
ecounty-court, after proclamation for the attendance of 

te coroners and chief conſtables ; and ſevere penalties were 0 

nficted on ſheriffs who failed in the levy or payment there= a 
f i0 knights. | ; 
Taz order of electing nb to ſerve for counties, 
lies, and boroughs, was re- conſidered in the 23d year of 
he king ; when, reference being made to ſtat. x Hen.V. 
1. * and ſtat, 8 Hen. VI. c. 7. it was ordained, that 
hoſe acts ſhould be fully obſerved. But becauſe a ſufficient 
enalty had not been provided, as a ſecurity for their ob- 
rvance, it was now enacted as follows: That every 
berif, after delivery « of the writ to him, ſhould make and 
liver a ſufficient precept under his ſeal to every mayor 
d bailiff within the county, reciting the writ, and com- 
nanding him by ſuch precept to elect citizens and bur- 
reſes to come to parliament; which precept was to be 
turned to the ſheriff by indenture between them, declar- 
ng the election and the perſons choſen; and the ſheriff . 
ms to make a return thereof together with the writ. 
very perſon aQing contrary to this, or other acts for elec- 

lon of members, was to f incur the penaltyordained by ſtat, 
Hen. VI. and moreover pay to every perſon choſen, but 

ot returned (or any other who would ſue in his de- 
lt), 1001, with coſts, to be demanded in an action of 
A wherein no wager of law or eſſoin ſhould be allow- 

. Mayors and bailiffs were. in the like caſe to incur the 

bc mlty of 401; and pay in like manner 401, to the party - 
tjured, or thoſe who ſued. A ſheriff not making due 
ledion in convenient timew(that is, in full- county, be- 

en the hours of eight and eleven in the forenoon), and 

Not n a fn and. true n of ſuch election of 


3 Ch. TY 2 W752 „ Vid. ant, 255: sch. 725 7 25 TN 


| | 5 1 . i : F | 4 
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knights, was to forfeit 1001. to the king ind 1001, ; 


party ſuing : but theſe actions againſt the ſheriff byt 
party grieved were to be inſtituted within three mom 


after the parliament commenced ; if not, the cauſe of ; 


tion would lapſe to another. At the end of this a the 
is a clauſe, requiring that the knights of ſhires ſhould 
notable knights of the county for which they were choſ 


or otherwiſe ſuch notable eſquires, gentlemen * of | 


ſame county, as were able to become knights, and no m 
of the degree of a yeoman ! or under. Thus ſtood t 
election and qualification of members of parliament att 
cloſe of this feign. 

Nx to thoſe that relate to the parliament are to 
conſidered ſich acts as were made for regulating certa 
claſſes of individuals, ſuch as ſervants, labourers, perſo 
exerciſing various trades, and other matters of a miſcellan 
ous kind. 

TEE policy which had been marked out by the ſatut 


of labourers pailed i in the reign of Edw, II. a Was {till pu 


fued : while many changes were made therein, as occali 
required, the general courſe and order of it continued 


fame". Some immaterial alteration was alſo made in t| 


ſtatutes of livery and maintenance. While theſe proy 


ons were framing for the government of the inferior 0 


ders of the people, the intereſt of trade was conſidere 
and many ſtatutes paſſed to preſcribe rules and beunds 
be obſerved by merchants and traders in their dealings 


The numerous proviſions made by parliament for the pre 


tection of the coin and bullion, were other inſtances of 
great folicitude now felt for the advancement of commerce 


The ſtaple of Calais was kept up with great ſtrinel 


* Gentils hommes del nativite. | P Stat. 2 Hen. VI. c. 7. 

Vadlet. 4 Stat. 1 Hen. VI. c. 1. 4 
m Vid. ant. vol, II. 388. ſtat. 2 Hen. VI. c. 6. 9. 12, 13,1 

* Stat. 6 Hen. VI. C. 3. ſtat, fiat, 8 Hen. VI. c. 24. ſtat. 27 
23 Hen. VI. c. 13. 5 e PE 6 $+ 

© Stat. 3 Hen. VI. c. 4. Stat. > Hen. VI. ©. 4, 5 


Infled 
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ſtead of any new ſtatutes againſt purveyors, thoſe already HA. XX. J＋U 


„ 
HENR vl. 
EDW. IV, 


ade were directed to be proclaimed in every county four 
mes a- year. Some acts relating to eſcheats, and other 
ints ariſing in the management of the revenue run 
m tenures, are little worthy of notice t. 
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THERE are two ſtatutes relating to hs Juriſdiction of Of the council 


council and chancery, 

Is the thirty-firſt year v of the king Cn was paſſed 
ive effect to the proceſs by which perſons were brought 
fore the council. This act is very particular in the 

s of it; and as it throws ſome light upon the nature 
that juriſdiction, it may be proper to ſtate it minutely, 
wing the reader to make that application of it which the 


and chancery. 


ner part of this Hiſtory will naturally dictate. It ſays, 


t upon ſuggeſtions and complaints made as well to the 
g as to the lords of his council, againſt perſons for 


ts, oppreſſions, and grievous offence by them done againſt 


e peace and laws, he uſed to give commandment by writs 


der his great ſeal, and by his letters of privy ſeal, to ap- | 


ar before him in his chancery, or before him and his 
uncil, to anſwer for the above offences. Becauſe theſe 
ts had not met with regular obedience, it was now or- 
ned, that where ſuch writ or letter iſſued, commanding 


yone to appear before the king or his council, and the 
on refuſed to receive it, or withdrew himſelf, or did 


t appear, and ſuch diſobedience was duly certified to the 


cil; then the chancellor ſhould have power to direct 
ts of proclamation into the county where the party 
elt, or the next adjoining county, and alſo into London, 
pong the ſheriff, under the penalty of 2001. to 


e open proclamation in the ſhire-town, and in the 


Tae ſeveral days immediately after delivery of the 
t, for the party to 2 88 before the council, or the 


Stat, 1 Hen. VI. c. 2. ry VI. c. 17. fat, 39 Haw. vin. | 


Stat. 8 Hen, VI. c. 1e. ſtat, . 
Hen, VI. c. 7. ſtat. 23 Hen- os. Ch. 2. 


or. III. | 0 | 4 4 _ 6hancellor, 


4 
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he was to forfeit, if a lord, all offices, fees, annuities, a 
other poſſeſſions, that he, or any one to his uſe, had 
the grant of the crown; and if upon the ifſuing of a 
cond writ and proclamation he {till made default, he w 


ment, and alfo all his lands and tenements ; 3 but all 
above forfeitures were only for life. If the party was 


and energy to the authority of the council, they did 


the law in the king's courts. 


cond year of the king we find a petition to parliamel 
for a matter determinable at common law, under the penal 
5 to which was, that the ſtat. 17 Ric. II. ſhould be en 


that ſtat. 1 15 Hen. VI. c. 4. was paſſed, by which it 
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ac, within a month the laſt day of ore 
tion ; the writ to be returned into the chancery with 
ſeven days after the proclamation, under the ſame penal 

Ir the party did not appear within the month, th 


to forfeit. his eſtate and name of lord, and place in parl 
ment. If he had no grant from the crown, then he was 
forfeit his name and eſtate of lord, and place in parl 


commoner, he was to be puniſhed for diſobedience to t 
firſt writ by fine, at the diſcretion of the two chief juſtic 
but if he had no livelihood whereof to pay a fine, he 
to be put out of the king's protection. There was 
uſual proviſo in favour of perſons under the difabilities 
ſickneſs, impriſonment, being out of the realm, and thelik 

WIIIx the legiſlature by this ſtatute gave new vigd 


forget the regard which ſhould be paid ta the courts 
common law; for in the concluſion of it the ſtatute d 
clares, that no matter determinable by the law of t 
realm ſhould be determined otherwiſe than ** the courſe 


Tu fame jealouſy as formerly * was 8 oft 
new juriſdiction exerciſed by the chancery, In the | 


praying that no man be bound to anſwer in the chance 
of 201. to be paid by the plaintiff ſuing there ? 3 the anſ 


cuted . It was upon the idea ſuggeſted by this petit 


* Vid, ant. 179. 229. 


| * Vid. ant. 183. 
AP Cott. Abri. p. 566, 4. | 2 


ena 1 
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clan nated, that no writ of ſubpœna ſhould be granted till CHAP. xx. 


withWurcty was found to ſatisfy the party grieved and vexed for 


2 
HENRY Ah 


ena bis damage and expence, if the matter of the bill fhould EDW. IV. 


, thi be made good. | 
TAE authority of other courts was affected by the in- 
bad erference of parliament. It was complained, that the 
feward and marſhal held pleas of debt, detinue, and other 
perſonal actions between parties who were not of the 
king's houſhold ® ; and that when they were mentioned in the 
record to be of the houſehold, they were not permitted to 
ale their exception to ſuch allegation. It was enacted by 
ſat. 15 Hen. VI. c. 1. that in every ſurety thenceforward 
to be taken for a defendant, he ſhould not be eſtopped by 
the record, to ſay that himſelf or the plaintiff was not of 
the king's houſe, as ſuppoſed by the record. By ſtat. 
14 Hen. VI. c. I. juſtices of niſi prius were empowered 
to give judgment in all caſes of felony and treaſon, as well 
upon acquittal as conviction, and to award execution. By 
chap. 3. of the ſame act, the aſſiſes for Saen are 
ürected to be held at Carliſle. 

TAE following are the few alterations aged in the 
courſe of proceeding in different actions. Some ſtatutes. 
were made in this reign to correct ſome of the inconve- 
niences that followed from the late device of ſeparating the 
egal from the equitable eſtate ; the object of which was 
to make * the pernor of the profits, as he was called, liable 
to ſuch demands and burthens as he would be ſubject to, if 
be was legally ſeized of the freehold. The firſt act of 
this kind is ſtat. 11 Hen. VI. c. 3. It had been held, 
that the ſtat. 4 Hen. IV. c. 7. b was confined to an afliſe 
of novel diſſeiſin; but by this act it was declared, that the 
lame remedy might be had in all manner of writs grounded 
upon novel diſſeiſin. Again, becauſe tenants for life, and 


for N would let their eſtate to perſons unknown to 
| * 
bh Vid, ant. yol, II. 420, * Vid.ant, 1173. * Nn. 230. 


T's: their 
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might have a ſeveral plea, it is eaſy to conjecture to what 


diſſeiſor, nor tenant, but was named diſſeiſor by colluſion; 
and if it was ſo found, the writ was to be quaſhed, and th 


attaint more expeditious and effectual. The delay of attaints 


or defendants, would plead another feigned plea, puis dari" 
rein continuance z the reſt might do the fame ; and though 


to no pain. In order therefore to prevent ſuch ſtudied de 


act being thought too general, it was ordained by ſtat. 
15 Hen. VI. c. 5. that ſhould any foreign plea be fouy 


[I as if the 2 Jury. had palſed againſt lin 
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their leſſors, but ſtill continued to occupy and take the pro- 
fits to their own uſe, and commit waſte, it was enacted by} 
chap. 5. of the ſame act, that the reverſioner might main. 
tain a writ of waſte againſt ſuch pernors of the FO as 
well after as before the grant. 

AN act was made to prevent plaintiffs in affiſe chal 
the ſheriff as a diſſeiſor, in order that the writ might be di. 
reed to the coroners: it was provided by ſtat. 11 Hen. VI. 
c. 2. that the tenant might aver that the ſheriff was not a 


plaintiff amerced. 
DOME helps were contrived for * the obig 0 


was heavily complained of. It was ſaid, that when the grand 
jury appeared in court, and were ready to paſs, one of the 
tenants or defendants, or one of the petty jurors named in 
the writ, would plead falſe and feigned pleas not triable by 
the grand jury, ſo that the taking of the grand jury w: 
delayed till ſuch pleas were tried ; and after ſuch pleas had 
been tried for the plaintiffs, another of the jurors, tenants 


all were found againſt them, they were ſubject, ſays the act 
lays, it was provided by ſtat. 11 Hen. VI. c. 4. that th 
plaintiffs in ſuch attaints ſhould recover their damages and 
coſts againſt all ſuch tenants, jurors, and defendants 
When it is conſidered, that there could not be leſs 
thirteen defendants 1 in an attaint, and that each of theſe 


number of obſtacles it was liable. The laſt mentioneq 


againſt the defendant, there ſhould be the ſame judgment 
- 3 
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vithout any prejudice to the co- defendants. The fame ſta- CHAP. XX, 

ute provided likewiſe for the qualifications of jurors in HEN i 

taints, as did alſo ſtat. 18 Hen. VI. c. 2. . 

Ix ſome caſes of a particular kind, a ſpecial mode of 1e. 

dess was preſcribed by ſeveral ſtatutes. It had often hap- 

penec) that women were ſtolen away, and till they had 

gned ſome obligation or engagement for payment of mo- 

5, ſometimes married by force, or kept under reſtraint. 

\s a more expeditious remedy than the law hitherto had 

rovided, it was ordained by ſtat. 31 Hen. VI. c. . that 

all ſuch caſes the party bound might have a writ out of 

ancery, containing the matter of complaint, and com- 

unding the ſheriff to make proclamation in the next full 

punty after receipt of the writ, for the perſon offending 

b appear at a certain day before the chancellor or the juſ- 

ces of aſſiſe for the county, or ſome other notable berſon 

be aſſigned by the chancellor, who was to examine the 

Farties ; and if the obligations were found to be ſo made, 

key were to be declared void, as well as all proceſs and 

kecution thereon, whether the offender appeared at the 

ay or not. There was a penalty of three hundred pounds 

pon ſheriffs not executing the writ, half to the king, and 

If to the party fuing the writ, to be recovered in an 

Ron of debt, in which action no protection, wager of 

n, or foreign plea, was to be allowed. 

Tux writof proclamation was applied in another inflence 

Jt. 33 Hen. VI. c. 1. where ſervants availing them- 

es of the conſternation prevailing in the family upon 

e death of their maſter, would violently and riotouſly 

te away the goods of the deceaſed : it was by that ſtatute 

mded, that in ſuch caſe the chancellor, by the advice of | 

chief juſtices and the chief baron, or two of them, 3 | 

ud, upon the application of two executors at leaſt; di- | | 
Buch writs as they thought proper to ſneriffs, to make 3 | 

'E; * | proclamation | ? 

1 
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Statutes of jeo- 


he was to be attainted of felony: if he appeared, he u 


ing, provided the action was brought without delay, a 
not in order to keep the offender maliciouſly in priſo 


Executors had before been provided with a new remeſ 


have had it. 


_ of juſtice relate either to proceſs and proceeding in gene! 


were paſſed. The firſt act of this ſort, which was me 
in the time of Edward III. had been extended by an at WM" 


with that king's reign : it was therefore now afreſh enat 


petual : but it was not to extend to records and procell 
in Males, nor to proceedings where proceſs ol outlay 
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proclamation i in cities, boroughs, towns, or other plac 
two market-days, within the ſpace of twelve days next ; 
ter delivery of the ſame writs, to appear in the king's bene 
at a certain day, ſo as the laſt proclamation ſhould: be ma 
within fifteen days before the day of appearance, If ü 
writ was returned, and the party did not appear at the da 


to be committed to priſon, till he anſwered to ſuch actioſ 
as ſhould be brought againſt him by the executors, eith 
by bill or by writ, for the aforeſaid riot, taking and ſpol 


This act, like the former, contains , penalties for the n 
glect of thoſe who were intruſted with the execution of i 


for keeping together the effects of the deceaſed, by { 
9 Hen. VI. c. 4. which gave them the writ of :demptiti 
nominis © in the ſame manner ag We teſtator might beſc 


Tas remaining ſtatutes concerning the adminiſtra 


or to the methods of trial, and the duty incumbent on 
ficers of courts. Some ſtatutes of Jeofail and amendme 


the laſt ! Eing e, to amendments as well 2fter judgment 
before ; but this ſtatute, being temporary, had exp Na 


ed by ſtat. 4 Hen. VI. c. 3. that the act of Edward I 
ſhould be in force in every record and proceſs, as W 
after judgment given upon a verdict paſſed, as upon a m 
ter in law pleaded; and moreover, that it ſhould be g 


3 « Vid. ant, vol. II. 374. | * vid. ant. 55. ar 
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lace 


xt ard III. the legiſlature made further proviſion on the 


ject of amendments. It was enacted by ſtat. 8 Hen. 
fl. c. 12. that for error aſſigned in any record, proceſs, or 
arrant of attorney, original or judicial writ, pannel, or 


ny addition, ſubtraction or diminution of words, letters, 
les, or parcel of letters found therein, no judgment ſhould 


ourt ſhould have power, with their clerks, to examine 
he fame, and reform and amend (in affirmance of the 
udement of ſuch records and proceſſes) all that which to 
em, in their diſcretion, ſeemed to be miſpriſion of the 
erks, ſo that no judgment ſhould be reverſed, or record 
anulled, by reaſon of ſuch miſpriſion. Out of this act 
je excepted all - appeals and indiAments of treaſon and 
lony, and outlawries for the ſame ; nor was it to ex- 
nd to caſes where the ſubſtance of the proper names, ſur- 
james, or additions were left out in original writs or 
writs of exigent, according to ſtat. 1 Hen. Vie 5. or in 
other writs containing proclamations. . 

SOME further regulations were made by mis act re- 
pecting records. If any record, proceſs, writ, warrant of 


might now, upon the challenge of the party, be reformed, 
and amended according to the original; and if ſuch origi- 
nal being in any of the four courts at Weſtminſter, or in 
the treaſury of ſuch courts, was ſtolen by any clerk or other 
perſon, by reaſon whereof any judgment ſhould be reverſed, 

te and his aiders were to be conſidered as felons, This 
act was to be tried by the judges of the two benches, 
ad a jury, half of which was to conſiſt of men belonging 
to the courts. Again, it was provided by ch. 15. of the 
lame ſtatute, that the king's juſtices ſhould amend all mif- 
piſions or defaults in records or proceſſes, or in the re- 


1 fran- 


9 


turn in any places of the fame raſed or interlined, or in 


attorney,” return, or pannel, was certified defectively, it 


* 


" 


py. After reviving the ſtatute of Henry V. and that of CHAP. xx. 


— — — 
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e ae or record annulled ; but that the judges of the 


turns 2 the ſame, made by ſheriffs, coroners, bailiffs of - 


EDW. IV, 


* 
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] ur ies . 


' qualified, it was enacted by ſtat. 6 Hen. VI. c. 2. that th 


turn favourable juries, an action was given by ſtat. 1! 


_ rizes the juſtices to enquire of the truth, as well by ex: 


| Becauſe, in ſpectal aſſiſes, the parties were not furniſhe 


ae medietate, which had been granted by ſtat. 28 Ed, it 


this inconvenient conſtruction, it was enacted by ſtat 
8 Hen. VI. c. 29. that thoſe qualifications ſhould extend 
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franchiſes, or others, by miſpriſions of clerks of the court 
the ſheriffs, or their clerks and other miniſters, in writ 
one ſyllable too much or too little. Thus did the ſtatuy 
follow almoſt the words of the ſtatute of Edward III. wit 


the ſame exception of records and proceſs i in Wales, n 
thoſe of outlawry in felony and treaſon. | 


1 


Kc 


Sou laws were made for the better ordering of jurie 


with pannels of the jurors before f the day of the ſeſſion 
and therefore had not time to ſee that they were all dul 


pannels ſhould be arrayed, and an indented copy therec 
delivered by the ſheriff to the parties (if they demanded it 
ſix days at leaſt before the ſeſſions of the juſtices. The ju 


c. 13, 5 was thought to be repealed by ſtat. 2 Hen. V. ſt. 2 
c. 3. which requires. jurors to be freeholders ; a qualifica 
tion that could not poſſibly be enjoyed by aliens. To rep 


only to inqueſts to be taken between denizen and denizen 
Becauſe the ſheriff or his officers were often bribed to re 


Hen. VI. c. 14. to recover ten times the money ꝑiven fot 
ſuch purpoſes z and, what is remarkable, the ſtatute auth 


mination of the defendant in ſuch ſuit for the penalty, 28 
an inqueſt. But this was only a temporary act, and ex 
pired with the then parliament. Another temporary a 
directed u, that all foreign pleas, pleaded after the return of 
the dike; ſhould be tried where the writ was brought. 
Some other ſtatutes upon the ſame ſubje& were made it 


different 
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dungen times in this reign, hn, e of More continu- 
iti e, were ſoon forgotten k. 
atuſ 17 ſeems, that the officers of the court would ſometimes 
with e the entry of obtulit ſe in propria perſona, when in truth 
e plaintiff had never appeared; but it was ordained by 
t. 10 Hen. VI. c. 4. that no filazer, exigenter, or other 


in proper perſon before ſome of the juſtices where the 
a was depending, and was there ſworn upon a book, 
at he was the ſame perſon. The act permits that his 
unſel, or ſome other perſon, might make the oath for 
im. Again, becauſe in many outlawries the entry was, 
ut the parties appeared by their attorney, where, in truth, 


e outlawries uſed to be reverſed ; it was enacted, that 
ery attorney, who had not his warrant entered of record 
all ſuits wherein proceſs. of capias and exigent were 
nrdable, the ſame term in which the capias was awarded, 
before, ſhould be fined forty ſhillings by the juſtices. 

Ir was endeavoured to put the office of ſheriff, and other 
iniſters of juſtice, upon a footing which would render 
te execution of them more regular, effectual, and incor- 


linings that no ſheriff ſhould ſtay in office more than a 
tar: again, by ſtat. 1 Ric. II. c. 11. no one who had 
med, was to be choſen again within three years. Not- 
thſtanding theſe acts, it ſeems that ſheriffs uſed to be 


at abuſes in the adminiſtration of it. To prevent theſe, 


e former ſtatute ſhould, in future, be duly obſerved ; | 
ith an exception of the under- Write, and all other officers 


t Sur, 4 Hen. VI. c. 1 2. ſtar, Hen. VI. c. 2. 
Ren. VI. c. 13. ſtat. 11 Hen. VI. FF 
lu 20 Hen. VI. 6. 2. fat. 33 

N 


e attornies had no warrant of record; on which account 


wt. Two acts had been made in the reign of Ed. IIII. 


[ 
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per, ſhould make ſuch entry, unleſs the plaintiff appear- 


Sheriffs, and 
execution of 


proceſs. 


ontinued ten or twelve years in their office, which led to 


was now again enacted by ſtat. 23 Hen. VI. 0, 8. that 
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office, and the under-ſheriffs and clerks of ſuch patenteg 


of franchiſes, bailiffs, and keepers of priſons. It was et 


that no ſheriff ſhould in any manner let to ferm his count 


| ſheriff, under-ſheriff, bailiff of franchiſes, or other baill 
return upon an inqueſt any bailiffs, officers, or ſervan 
of any of the before- mentioned officers ; and that none( 


_ eommitted to ward. Nor were they to take for the makin 
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ſons were inheritable to the office, and had a freehold a 
in; as alſo with an exception of letters patent made oft 


And it was further ordained, that if any ſheriff, unde 
ſheriff, or ſheriff's clerk, occupied his office in violati 
of the above acts (with the above exception), he ſho 
forfeit 2001. yearly, half to the king and half to the yg 
ſon ſuing, as long as he continued therein. All pardo 
of this offence, and all patents granting the office for yea 
for life, or in fee, contrary to this act, are declared vo 
notwithſtanding any clauſe of non ob/tante ; and the perſa 
accepting ſuch patents are declared for ever "OY 
hold the office. | 

Tris act was ſucceeded by andy in the ſame year 
containing ſeveral regulations for their government in d 
charging their office, and that of others in the like emplo) 
ment, as under-ſheriffs and their clerks, coroners, ſtewar 


acted, in order to avoid perjury, extortion, and eppreſſ 


or any of his bailiwicks, hundreds, or wapentakes, 
had been * before forbid by ſeveral acts; nor ſhould an 


them ſhould, by occaſion or colour of his office, take a 
thing by himſelf or by others to his uſe, profit, or aval 
from any perſon by them to be arreſted or attached, fi 
omitting an arreſt or attachment, or for ſhewing eaſe 0 
favour, except only the fee of twenty pence to the ſheril 
and four pence each to the bailiff and the gaoler, if he wi 


of any return, or pannel, and * copy of a z pannel, mol 
than four pence. 


n Ch. 10. * vid. ant. vol. II. 402. A 
DE | = AFTER 
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Arr ER theſe les as to fees, there follows the * 
ous clauſe concerning letting to bail upon arreſts, which 


al pe 
the 


> of worded in the following way: That ſheriffs, and all 
ente er officers and miniſters above mentioned, ſhould let out 
unde priſon all manner of perſons arreſted by them, or being 


lai their cuſtody by force of any writ, bill, or warrant in 


fog action perſonal, or by cauſe of indictment of treſpaſs, 
e pe on regſonable ſureties of ſufficient perſons, having ſufficient 
dof thin the counties where ſuch perſons were let to bail or 


jinpriſe, to keep their days in ſuch places, as the ſaid 


yea 
voi its, bills, or warrants, required ; with an exception of 
roi: following perſons ; namely, thoſe in ward by condem- 


ation, execution, capias wtlagatum, or excommunicatum, 
rety of the peace, thoſe committed by ſpecial command- 


ed 


ding to the ſtatute of labourers. Nor was the ſheriff, 
r officers before-mentioned, to take an obligation for the 
hove cauſes, or by colour of their office, but only to 
hemſelves, and by the name of their office, and upon con- 
tion written, that the priſoner ſhould appear at the day 
nd place contained in the writ, bill, or warrant ; and all 
ther obligations taken by colour of their office were de- 


making ſuch obligation, warrant, or precept. It was fur- 
In the court of chancery, king s bench, common: pleas, 


vered to them; and this was to be done before they re- 
turned any writs. Any of the above officers breaking this 
ach were to forfeit to the party grieved treble damages 1 
ind, moreover, 40l. half to the king and half to the party 
grieved. Charge of this act was given not only to the juſ- 
tices of aſſiſe, and of the two benches, but alſo to juſtices 
of the peace, who were empowered to hear and determine 
er officio, without ſpecial commiſſion, all breaches thereof. 
As a caution in favour of the old courſe, which otherwiſe 
| might 


tent of any juſtice, and vagabonds refuſing to ſerve ac- 


tared void: four-pence was the utmoit he was to take for 
der Gahinsd, that all ſheriffs ſhould yearly appoint a deputy 


ad exchequer, to receive all writs and warrants to be de- 
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the body at the day of return, as before the winds þ of 


_ extortion, ſo much 3 at that time by the officers 


and Suffolk, there were only ſix or eight attornies at molt 


came to markets and fairs, and other places, where then 


ſuits were now raiſed for malice than for the ends of juſtice, 
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mi ig be thought to be waived by the above clauſe a 
bailing, it was added, that ſheriffs who made a retu it 
cepi corpus, or reddidit ſe, ſhould ſtill be chargeable toh * 


act. The warden of the Fleet and of the N 8 


at Weſtminſter were excepted out of this act. 


AN act was made in the early part of this reign*, 
quiring, that all officers appointed by the king's letters | rip 


tent, within his courts, and who had power to nominiiſts « 
| clerks and miniſters, ſhould be ſworn to appoint ſuch p 
ſors as they would anſwer for, and who would regula: 
attend their duty there. "Theſe were the meaſures n 
purſued for ſecuring the chaſte adminiſtration of juſtice, 
ſtead of increaſing the number of ſtatutes paſſed in the rei 


of Edward I. againſt maintenance and champerty, a 


courts *. 

TBRERE is an act relating to attornies, td deſervesſon 
notice for the ſingularity of the facts it contains, Tl 
is ſtat. 33 Hen. VI. c. 7. which fays, that not long fine 
in the city of Norwich, and in the counties of Norſo 


coming to the king's courts, in which time great tranquill 
reigned in thoſe places, and little vexation was occaſions 
by untrue and foreign ſuits. But now, ſays the act, the 
are in thoſe places fourſcorè attornies, or more, the gene 
rality of whom have nothing to live upon but their practice 
and beſides are very ignorant, It complains, that the 


were aſſemblies of people, exhorting, procuring, an 
moving perſons to attempt untrue and foreign ſuits fo 
ſmall treſpaſſes, little offences, and ſmall ſums. of money; 
which might be determined in courts-baton ; ſo that more 


2 Stat. 2 Hen. VI. C. 10. | * Vid. wit, 'voll II. 240. 
| | _ | | f 4 
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-curts-baron became leſs frequented, Theſe are the 
jres the act ſtates for making a reformation ; which 
that in future there ſhould be but fix common attor- 


n the city of Norwich only two: theſe were to be ad- 


ded; and perſons acting as attornies in thoſe parts 
out ſuch admiſhon, were ſubjected to heavy penalties. 

xx firſt ſtatute that anywiſe affected the criminal law in 
reign is ſtat. 2 Hen. VI. c. 17. which made it treaſon for 
to eſcape out of priſon if he was indicted, appealed, or 


uſe letters had been ſent to perſons demanding money 
e put in certain places, with threats to burn their 


VI. c. 6. that all ſuch burnings ſhould be judged 


caſes of felony : the like exception was inſerted in ſtat. 
en, VI. c. 3. which made it high-treaſon for any inha- 
of Wales or the Marches to carry away cattle out 


at. 23 Hen. VI. c. 3. the ſheriff of Herefordſhire was 
ned under penalties to take all offenders coming out 
ales to market, and to levy hue and cry after them. 
above ſtat. 20 Hen. VI. being left to expire after it 
teen continued by an act in the laſt parliament a, q, the 
proviſion was again enacted by 28 Hen. VI. c. 4. 
b likewiſe extended it to the people of Lancaſhire and 


? Vi ant, aan [ea % Stk a7 Hen, VL. 6, 4. 


— 


voi 


in the county of Norfolk, the ſame number in Suffolk, 


xd by the two chief juſtices, of the moſt ſufficient and beſt 


on ſuſpicion of high treaſon. The penalty of trea- 


was inflicted on other offenders of different kinds. 
Treaſon to 


s if they did not comply, it was enacted by ſtat. 9 


he Engliſh counties. This plundering had occaſioned. 
Kt in the reign of Henry IV ?. among other regu- 
s for reſtraining the outrages of the Welch. Again, 


parts; for if any one took any goods, an ew 


285 
CHAP. xx. 


— — a 
HENR VI. 
| EDW. IV. 


burn houſes, 


treaſon, However, that the landholders might not 
eudiced by ſuch an extenſion of the ſtat. 25 Edw. III. 
s declared that the forfeitures ſhould be ſaved to lords, 
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Proceſs in cri- 
minal cauſes. 


| bled, ſhould be adjudged guilty of felony. Among e 
penal laws for. the regulation of trade, it was by ſtat 
Hen. VI. c. 14. made felony to carry any goods and n 
chandiſe of the ſtaple into creeks, as was often dont 
avoid the cuſtoms: this was a temporary act, which 
pired in three years. Again, it was by ſtat. 18 Hen. 


party came not, an exigent would be awarded, and do] 


ſtat. 6 Hen. VI. c. 1. that before any exigent was aw. 
in ſuch caſe, a writ of capias ſhould be directed 25 


of the county whereof he was named in the indidme 
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perſon out of the counties and ſeignories royal in W 
and the duchy of Lancaſter, and carried them to any of 
places, it was adjudged felony. 5 | | 

| OrHex felonies were enacted by ſtatute. It appears, 
maſons uſed to hold confederacies and meetings, to con 
ſchemes for oppoling the ſtatutes of labourers. To pre 
the effects of theſe, it was enacted by ſtat. 3 Hen. VI. c. 1. 
any one cauſing ſuch chapiters or congregations to be aſl 


C. I5. made felony to carry, wools or woolfels to « 
places than the ſtaple at Calais. Trade and comm. 
had now become very important objects in the contem 
tion of the legiſlature, and many other acts of a penal 
ture were made for the protection of them. 

Tux alterations made in criminal proceedings ar 
more conſequence to the hiſtorical lawyer: theſe 
principally to proceſs, to. indictments, and to jurors. 
law was made for the government of proceſs in the ki 
bench, where, as it is repreſented by the ſtatute, it 
common to get a perſon indicted “ by ſuſpect ju 
© hired and procured to the Tana by confederacy and & 
cc of the ſaid conſpirators ; **. upon which a capias ule 
be awarded to the ſheriff of the county where the bt 
was, returnable within two or four days; when, it 


goods of the party became forfeit. It was now enadtl 


to the ſheriff of the county where the party was indict 


and this capias was to have the ſpace of fix week 
„„ lon 


£8 
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any exigent awarded or outlawry pronounced before 


re county in which the king's bench then was. The 
nmons had petitioned. in the preceding reign, that where 


unty, there might be three capias's, with fifteen days 
een each, before the exigent was awarded r. 

Taz preferring of indictments and appeals in foreign 
unties, and within liberties and franchiſes, was prac- 


jvht in this way be put in exigent by ſurprize, before 
ey knew of any indictment againſt them. To remedy 
6, it was provided by ſtat. 8 Hen. VI. c. 10. that be- 


ie preſently after the firſt, into the county whereof the 
fndant was named in the indictment, returnable on a 
min day, containing the ſpace of three months from 
e date of the laſt writ to the return, where the counties 


jonths, This ſecond capias was to command the ſheriff 
take the party, if he was to be found, and if not, then 


Im to appear at the day contained in the writ ; and if he 
me not, then the exigent was to be awarded; and all exi- 
nts iſſued or outlawries pronounced in any other manner, 
fre to be void. This act relates to all caſes, whether 
talon, felony, or treſpaſs. It was further provided, that 
terever a perſon was indicted, or appealed i in the manner 
reſaid, and was duly acquitted by verdict, he ſhould 
ne a writ and action upon his. caſe, againſt every pro- 
rer of ſuch indictment or appeal, and like proceſs as in a 


Colt. Abri. p. 547: $ 37. | 
i tainted, 


ver, at the diſcretion of the juſtices, before the return * 


h return, was declared to be null and void. This act 
s confined to caſes, where the defendant lived in the 


eſendant indicted in the king's bench lived out of the 


ed as a mode of oppreſſion againſt defendants, who 


any exigent ſhould be awarded, a ſecond capias ſhould 


rc held from month to month; and where they were held 
um ſix weeks to {ix weeks, containing the ſpace of four 


make proclamation, in two counties before the return, for 


nit of treſpaſs vi et arms; and if the procurer was at- 
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| CHAP. XX, N . ſhould recover treble damages. The proc 
| r againſt perſons living in the ſame county in caſes of tr 


ED W. IV. 


= act, it was declared by ſtat. 10 Hen. VI. c. 6. that in fy 


only ſuch goods as they had within the county; but 


| but where the capias was returnable before the juſtices 


other wiſe the exigent and outlawry ſhould be void. 


8 Hen. VI. c. 14. with this alteration, . that before t 


as the chancellor of England might by the former act. 


this circumſtance concerning forfeiture, that act was n 


Charta was explained by ſtat. 20 Hen. VI. c. 9. It 
there ſaid, that no mention was made 1 in that chapter ho 


5 HISTORY OF THE 


ſon, or felony, was to continue as formerly. 
BECAUSE the above ſtatute was thought to have no ta 


commiſſioners who had taken the indictment, it uſed to 
evaded by removing the indictment into the king's ben 
or elſewhere by certiorari, and then iſſuing the comm 
law proceſs ; to prevent which, and in explanation of t 


caſe the ſame proceſs ſhould be had as in the former ci 
Tx ftat. 2 Hen. V. ſt. 1. c. 9. was revived by ſſ 


capias was awarded, it ſhould be teſtified by two juſtices 
the peace, that a common fame and rumour ran of ful 
riots; and when the fact was in the county palatine 
Lancaſter, or other franchiſe where there was a chancel 
and a ſea}, after complaint ſo teſtified by a juſtice or ft 
riff, the chancellor was to award a proclamation and wi 


Ir had been ordained by ſtat. 20 Hen. VI. c. 2. th 
perſons attainted in the county of Lancaſter ſhould fork 


being obſerved that offences were more common wi 
that county than elſewhere, which, was attributed 


pealed by ſtat. 33 Hen. VI. c. 2. : however, to check tl 
abuſe of haſty indictments in a local juriſdiction, it was 
the ſame act required, that the jurors who found indie 
ments ſhould have certain qualifications i in land, or t 
indictment ſhould be void. | 


A PASSAGE in the famous 29th chapter of Mag 


| | 6 
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les of great eſtate, ſuch as ducheſſes, counteſſes, or ba- 


reſſes, were to be put to anſwer, or before what judges 
j ſhould be judged on indictments of treaſon or felony ; 
as now ordained, that they ſhould in ſuch caſes, whe- 
er married or ſole, be tried as peers of the realm. 


Tu ſummary proceeding in caſe of forcible- entries, 


289 
CHAP. XXI, 


HENRY VI. 
EDW, IV, 


Forcible entries. 


ich had been appointed by ſtat. 15 Ric. II. c. 2.*, was 


ized and rendered more effectual by ſtat. 8 Hen, VI. 
q The defects of the former act were, that it did not 
ude a detainer with force, after a peaceable entry, nor 


ks where the perſons entering forcibly were removed be- 


the coming of the juſtices : again, there was no penalty 


the ſheriff, if he neglected to obey the precept of the 
tices, Owing. to theſe defects, many wrongful and 


cible entries were daily made, followed with gifts, feoff- 
nts, and diſcontinuances, ſometimes to lords and great 
ons for maintenance, and ſometimes to perſons un- 
pm. To comprehend all theſe miſchiefs, it was pro- 
2 generally, that where any one made forcible entry in- 


lands, tenements, or other poſſeſſions, and held them 
cibly, after complaint to the juſtices, they ſhould cauſe 


fad ſtatute to be executed; and whether ſuch offenders 


kepreſent, or departed — —— their coming, yet the Juſ- | 


s, or juſtice, i in ſome good town next to the tenements, 
in ſome other convenient. place, ſhould inquire of the 
ter by the people of the county, and upon their verdict 


the party in oſſe fon. If the party making the entry 
made a Colle, 6 or diſcontinuance, to any lord, or 


r perſon, to diſappoint the poſſeflor of his recovery; 
L ſuch conveyances were found in an aſſiſe, or other 


on to be made for maintenance, they were declared 
d. In order to make the above enquiry, the juſtices 
e to iſſue precepts to the ſheriff, to cauſe to come be- 


t them ſufficient and indifferent Leer 9 next | 


. = 8 72 


— 


F « 
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Juſtices of the 


Peace 


a a-year: it was now ſtated in ſtat. 14 Hen. VI. c. 4. f 


act was not to extend to perſons who kept forcible poſleſli 


Many of theſe have been already mentioned. The | 


county of Middleſex in the four terms, at which ting 
commons were to attend to inquire of fuch articles as 


| e it was enacted, that the juſtices of Mid 


| king's bench fat in that county, provided they fat ty 
| a-year at leaſt, and oftener if need were. 


 ceflitous, ſo as to become contemptible, as well as g 


none ſhould be aſſigned who had not lands or tenemen 
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about the places, having lands of the yearly males of fo 
ſhillings above repriſes, under pain of 20l. penalty, 
was enacted, that the party diſſeiſed might, in all the abg 
caſes, have an aſſiſe or writ of treſpaſs, and recover tre 
damages, and a fine ſhould be paid to the king. 


if they, or their anceſtors, or they whoſe eſtate they 
joyed, had been in poſſeſſion for three years. 
THE authority of juſtices of the peace was ſtil 
creaſing, by the number of articles of ſmall concern w 
were ſubmitted to their direction and ſuperintendan 


lowing acts were made to govern them in the exerciſe 
their juriſdiction. We have ſeen, that by ſtat. 2 Hen, 
c. 4. the juſtices were to hold their ſeſſions four tit 


conſidering the high courts of juſtice were held in 


inquirable there; and that the juſtices held their ſel 
immediately after the term, more to avoid the penalt 
the ſtatute than for any buſineſs they had to tranſact; 
that bringing the people together again on that occaf 
was harraſſing them both in term and out: under all ti 


ſex ſhould be diſcharged of the penalty while the co 


Ir is complained in tat. 18 Hen. VI. e. 11. that nh, 
withſtanding the laws made for aſcertaining the quali 
tions of juſtices, yet many were of ſmall fortunes, and WW, 


of great extortions : wherefore it was now provided, il: 
the value of 201. by the year: a perſon aſſigned who? 
leſs than that, was to give notice thereof to the chancd 


wit 
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thin a manch; and if he did not ſo do, or made any war- 
it or precept, he incurred the penalty of 20l. and was to 
put out of the commiſſion. However, if there were not 
Ecient perſons having lands and tenements of the above 
ue, who were learned in the law and of good governance, 
chancellor had a diſcretion to put in others. Again, 
cities and places were excepted out of this act, if they 
juſtices of the peace living therein, by commiſſion or 
nt from the king. Thus far of the ſtatutes made in 
ng, but turbulent and unfortunate reign of Henry VI. 

[x the reign of Edward IV. the parliament ſeem to be 
rcipally taken up with the arrangement of the commer- 

ſyſtem. Many ſtatutes were made for the regulation 


ufactures at home. Among theſe may be ranked ſome 
ptuary laws, which limited the expence and faſhion of 
; to be worn by different degrees of perſons”. Very 
alterations were made in the law of property, or the 
tiniftration of juſtice. _ 

Is one inſtance, a revolution was effected in an ancient 
ch of our judicial eſtabliſhment, which from thence 
n to go almoſt wholly out of uſe. This was by ſtat. 

d. IV. c. 2. which took away from the tourn' the 

er of hearing and determining, and transferred it to the 


the Saxons *, which had given place in ſome degree to 
juſtices of "ract-divery; and of oyer and terminer, 
the Norman policy began more generally to prevail. 
te juſtices of the peace had been inveſted with ſo much 
bority, this court had been till leſs reſorted to. This 
t of employment induced the perſons intereſted in the 
port of theſe courts to try unfair means to ſupply the 


of their profits. | 
Inis appears from the ane of the act; which dates 


teaſon for the change it was going to make, in the 


* IV. e. * . n. = Vidl. ant. vol. I. 6, 
2 following. 


import or export, and for the management of trade and 
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Statutes of 
Edward IV. 


The juriſdice 
tion of the 
tourn reſtrain· 


ner ſeſſions. The tourn was the great criminal court d. 
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CHAP, XX, following words: © Becauſe, by the inerdnate and 
r, finite indictments and preſentments, as well of fel 
ce treſpaſs; and offences, as of other things Which h; 
| e. Jong time been taken before ſheriffs in their cout 
. | cc unter-ſheriffs, their clerks, bailiffs, and miniſteit 
| their tourns or law-days ; which indictments and] 

© ſentments were oftentiiiies affirmed by jurors having 

ce conſcience, nor any freehold, and little goods; and d 

cc by the faid ſheriffs metiial ſervants and bailiffs 

c their under-ſheriffs; by which indictments people 

« attached and arreſted, and put in priſon, and conſtr; 

« to make grievous fine and ranſom ; after which 

ec would be os ain v, and the indictments embezzled 

« withdrawn :“ the at therefore ordains in future, 

the above perſons ſhould not have power to arreſt 1 

one, or levy fines by colour of indictments fo taken; 

they ſhould deliver all ſuch indictments to the juſtict 

the peace at their next ſeſſions of the peace, under 

penalty of forty pounds. The juſtices were to award 

ceſs thereon, the ſame as if the indictment was taken 

fore them; and to arraign, and deliver or fine the del 
| I dants. The eſtreat of ſuch. fines was to be delivered t 
=_ | © ſheriff, who was to forfeit one hundred pounds, if he arrel 
put in priſon, or levied.any, fine before he had proceſs 
the juſtices. This act did not extend to the ſheriff 
London, nor to any indictment taken within that 
| Thus did the quarter ſeſſions riſe, i in ocker ups 
deſtruction of the tourn. 
Tur adminiſtration of civil *ſtice in one e particular 

ö ſtance was regulated by ſtat. 17 Ed. IV. c. 2. relating 
the court of Piepowder. This court was for the determi 
tion of queſtions ariſing upon contracts in fairs, and 
generally held by the ſteward of the manor where the 
Was kept. The a with which matters were dec 


Vid. ant. vol, II. 459) 460- > 7 


«te 


as 
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this court, as well as other reaſans, tempted many to CHAP. XX. 
inz ſuits here, that belonged properly to the common Fant g 
ous : to prevent this, it was now ordained, that in ſuch EDW. I. 
ws the plaintiff or his attorney ſhould ſwear, that the 

atter aroſe yvithin the bounds and juriſdiction of the fair; 

üich point might be conteſted by the defendant. : 


vin 
1d Tae ſtatute of Henry VI. and the former acts, which 
ned ſheriffs under great penalties to the exerciſe of * 


fir office for a ſingle year, had been diſregarded during 
| firſt three or four years of this reign. As this was at- 
led to the unſettled ſtate of things, which made it con- 
ment to avoid a change, an act was paſſed* for indemnifying 
b ſheriffs againſt the penalties. Again, ſheriffs were in- 
nnifed againſt the penalty for returning writs after the 6th 
November, if they had not received a writ of diſcharge * : 
the appointment of new ſheriffs being on the morrow 
I Szuls, they did not receive their patents, nor qualify 
mſelyes, till long after Michaelmas term; owing to 
kich, there was, before this act, a chaſm during that in- - A 
bal in the office of ſheriff. The proviſions of this act 5 * 
re enacted more generally in another ſtatute d, which in 
es the old ſheriffs authority to do every act belonging to | 
 ofice during Michaelmas and Hilary terms, unleſs they 
re lawfully diſcharged. 


Taz playing at certain games was forbid by flat. 17 
IV. c. 4<. and thoſe who ſuffered them to be uſed in 
ir houſes 8 other places, were to be impriſoned for three 

urs, and forfeit twenty pounds. In conſideration of the fre- 

ent trouble that freeholders were put to in the county of 

Kdleſex more than in any other county, as they were called 

n to attend on juries in the four courts at Weſtminſter, 

des the quarter ſeſſions, and the like; and becauſe * 
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jurors ſhould be demanded at the fourth day of the 


corded", 5 
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the venire, or habeas corpora, an eſſoin might be caſt 
the plaintiff, or defendant, and then al? the jurors woul 
put in default; it was ordained, that in ſuch cafe 


7 


turn, and the appearance of ſuch as were 8 255 be 


| : Stat. $ Ed. IY. e. 3: 
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© i Ae. 


ſnuren—Knigbi's Service—Eſcuage—Socage—Serjeanty 
Homage. Fealty — Villenage O Copybolds—Of Rents 
Eflates Tai Perpetuities declared void — Recoveries to 
lar Entail. - Taltarum's Caſe—Of Dower — Tenant at 
Wil— Eſtates upon Condition Mortgages Of Parce- 
ners—Fointenants—T enants in Common—Attornment— 
Feigned Recoveries —Of Uſes —T heir Nature and Pro- 
ertie— An Executery nr Chattels— oY Con- 
tracts. 


HE deciſions of courts during theſe reigns preſent HAP. XXI. 
many intereſting points of hiſtorical inveſtigation. 
mong other ſubjects of improvement, we ſee the birth Tow iy, 
that ſyſtem of equity which is adminiſtered by the court 
chancery ; 3 we find the doctrine of uſes, and the applica- 
on of a common recovery to the barring of eſtates tail 
uy eſtabliſhed. Theſe were topics unknown to our old 
aw. In the mean time, the learning of real actions gra- 
lully gave way, perſonal writs became more frequent, and 
leading grew into a ſcience of much nicety and refinement : 
1 ſhort, the whole face of the law ſeems to be aſſuming 
hat character which it has retained to this preſent day. So 
aye a field is here opened, that ſhould we only go into 
ch paſſages of this period as ſeem properly to belong to 
de juridical hiſtorian, we might, perhaps, engage further 
an every reader would be diſpoſed to follow : we ſhall 
it _ content ourſelves with ſelecting certain heads of 
UV 4 inquiry 
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Tenures, 


as obſcure the evidence by which diftin& tenures were 


the principal ſpecies of tenure ; but as the e ſervitium mil 
tare was performed by very few, and that Tarely, (this fer 


and as the ſervitium ſokz was now no where known, b 


_ penſations, it was neceſſary to recur to other evidences 


did homage or fealty; whether he rendered ſervices thi 


muſt be ranked, whether it was e/cuage, grand or peti 


thoſe two principal holdings. Our curioſity is natural 
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inquiry that ſtand more eminently diſtinguiſhed from th 
many others which are furniſhed by the valuable Tepor 
theſe times. ; 

In the times of Glanville and "i $0 when tenure 
were in all their vigour, we gave an account of their diffe 
rent kinds from the works of thoſe two writers. Sing 
thoſe days, great revolutions had happened in this fort « 
property, which, however, did not ſo much alter the law 


be knowh. Thus, knight's ſervice and ſocage were fil 


vice having given way to the employment of hired troops 
was univerfally commuted for certain rents and other com 


theſe two tenures, in order to pronounce which was #night 
ſervice, and which was ſacage; or, in other words, whicl 
was and which was not to be burthened with ward, mari 
riage, relief, and other caſualties ; thoſe. being the gran 
points which intereſted both lord and tenant, 

In order therefore to aſcertain this, - many circum 
ſtances were to be conſidered ; ſuch as whether the tenaſ 


were certain or uncertain, and the like: and from a com 
pariſon of theſe properties and incidents, the concluſit 
was to be drawn, whether the Jand in queſtion was heldby 
knights ſervice, or in ſecage; for under one of thoſe i 


ferjeanty, burgage, or any other ſpecial denominatio 
which was merely deſcriptive of certain modifications 


led to enquire into the alterations that had taken place il 
ſo important a part of the law of real property as tenure 
ſince thoſe early periods when this ſubject was canvaſſed ſ 
much at length. Some ſtatutes had been made at different tim 
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ne ſmall variation had been effected by the reſolutions of 
ined their ground. 

Fog example, in knight s 1 it was ſtill the fog 
ut when the tenant died, leaving an heir male under 


age; and if he was not married, the lord was allo to 


z of the age of 14 or more, the lord had neither the 
;, nor body in ward; becauſe ſhe might marry one 


{ years, and unmarried, then -he might have the ward- 
ip of the land till ſhe was 16 years old; concerning 


Veſtm. 1. and the ſtat, Merton, and which are mentioned 
their proper places ©. - By, theſe parliamentary proviſions 
ps the law of ward and marriage governed at the time of 
ich we are now writing. As to relief, the law Was, 
hat where the tenant held by a whole knight's fee, the re- 
f ſhould be 100 fnillings, a and ſo in proportion f. 1 


Tas ſervitium militare had become fo generally com- 
uted for the ſervitium ſcuti, or ſcutagium, as mentioned 
Bracton 5, that ſcuage was in theſe days conſidered al- 
oft as a ſubſtitute and convertible term for Anigbt's ſer- 


imſelf under the neceſſity of declaring expreſly, & that 
any tenants held by Anight ſervice, who yet did not hold 
eſcuage h. It is for this reaſon that the ſame writer, 
his Book of 'Tenures, begins with ęſcuage as the chief 


* Vid. ant. vol. I. 260. and vol. 4 Vid. ant. vol. I. 274. 
L Lit. 13. W Litt, , 
In. 112, Vid. ant, yol. & 235: | 


_— 


urts ; but upon the whole, the MIN ideas ſtill main- 


years, the lord ſhould have the land till he arrived at 


ho was ſufficient to do the ſervice. If ſhe was under 


hich point ſome proviſions had been made by the Gat. 


ie; ſo that Littleton, in order to clear the ſubject, felt 


d moſt: general holding in the kingdom, and then goes. 
In to Anight's ſervice, ſocage, ſerjeanty, and the others. 
ye have ſeen, in the time of Bratton, that this ſervitium 
kult, or ſeutagium, was called ſometimes ſervitium regale, 
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correct the inconveniences ariſing from tenures, and CHAP. XXI, 


— 
HENRY VI. 
EDW. Iv. 


Knight's ſervice, 


we the marriage. But if it was an heir female, and the 


Eſcuage. | 


— — — — 


— ꝓU— — — — — — - 
— — ono inn IS = 9 


ads | 


' CHAP. xxl. becauſe it was to be performed to the king, and ſerviii 
1 TT Forinſecum, becauſe it was not performed to the lord, þ 


EDW. Iv. 


is, when the king made a voyage royal i into Scotland; ; 


e ed almoſt the whole kingdom, it could not be afleſſed | 


every lord uſed to receive the ſum aſſeſſed on his tenants 
king. After ſuch parliamentary aſſeſſment, a lord mig 
due w, or he might diſtrain; but to ſach diſtreſs the ten: 
voyage royal; and the iſſue would be tried by the certif 


| feal, So obſolete had this perſonal ſervice. become in tl 


ſervice now moſtly ſhewed itſelf, 


for all manner of ſervices, provided ſuch ſervice was 0 
hnight-fervice ; as, where a man held his land by feal 
y and certain rent, for all manner of ſervices; or heldÞ 
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was done foris, and without the lord's Juriſdiction, 
account of the tenure by eſcuage, as given by Littlet 
correſponds with all theſe terms. The inſtance he gi 


then thoſe who held by eſcuage, were to be aſſeſſed acco 
ing to the number of their knights fees. | 
Tuo eſcuage was due by tenure, yet becauſe it conce 


by authority of parliament ; and it is ſaid that e/cuageh 
not been aſſeſſed ſince the eighth year of Edward] 
When Richard IT. made a yoyage royal into Scotland, t 
payment of 2ſcuage was remitted at the petition of t 
commons k. When eſcuage was fo aſſeſſed by parliamet 


and thoſe who held of the crown paid their eſcuage to tl 
have a writ to the ſheriff of the county, to leyy the {; 
might plead, that he was with the king for 40 days in h 
cate of the marſhal of the king's hoſt, in writing und 
reign of Edward IV. that the author before quoted ſpeal 
of this method of proof as depending on a traditionat 
opinion, which had not been confirmed by any recent expt 


rience®, Such was the form in which tenure by bnigh 


THe idea of ſocage-tenure was now e to th 
definition; namely, where a tenant held by certain ſervie 


;  Litt. 97. Can * Litt. 101. | 
* 71 Inft. 72. b. | * Ibid, 102. | 
! Litt, 100. EEE | 


| homag 
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mage, fealty; and certain rent, for all- manner of ſer- CHAP. xxl. 
ices*; or if a perſon held by fealty only: in ſhort, every heme mg on] 
tenure which was not a tenure in chivalry, was tenure in EDW. IV. 
hcage?. And the principal difference between theſe two 
enures was, whether the ſervice was certain or uncertain z ; 
he latter being the grand criterion that diſtinguiſhed,,.---— $6 
night's ſervice, and the former ſocage-tenure : for even 
ecuage, if it was a certain ſum, was conſidered as a ſo- 
Wczoe-tenure, Thus, if a man was to pay half a mark for 
ecuage, whenever that aſſeſſment was made by parliament, 
whether at a greater or leſs ſum, this was ſocage, on 
xcount of the ſum being certain and unalterable ; but 
where the eſcuage was uncertain, notwithſtanding it might 
ave been lowered by agreement to one half or one quar- 
ter of the parliamentary taxation, yet ſuch a holding was 
fill by an uncertain eſcuage, and ſo was deemed knight- 
ſervice a. Again, if a certain rent was to be paid for 
altle-guard, it was ſocage-tenure; but if the tenant 
oucht to do caſtle-guard in perſon, or by en it was 
knight-ſeryice *, e 
Wx have ſeen how the law ſtood in the time of Glanville | 
and Bracton, concerning the wardſhip of ſocage-tenants*, , 
What had bed delivered by thoſe authors is, for the moſt 
art, now confirmed by our great oracle on the law of tenures 
in later times. If a tenant in ſocage, ſays Littleton, died, leav- 
ing iſſue within the age of 14 years, then the prochein amy, or 
next friend to the'heir, who could not inherit the land, was 
to have the wardſhip of the land and the heir, till his age of 
14 years, under the title of guardian i in ſocage. Thus, if 


tie inheritance came ex. parte. maternd, the guardian was | 


itt 


d, h 


tlete 
> P11 


11 


22 accounting a as it had been laid down by Glanville and | 
Bratton, When ſuch heir arrived to the age of 14 years | | 


p Lit, 11 eee - Litt, 121. 
? Ibid, 115. > 7 7. 1 286. 288. | 4 
4 Na. 126. TED : t | 


complete, 


was held, that no writ of account lay againſt the executor 


| lief in all caſes, whatſoever might be the age of the heir; 
and he might diſtrain for it forthwith upon the death 
of the'tenant *. Indeed, if the rent happened to conliſt in 
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CHAP. XXI. complete, he might enter and ouſt the guardian, and g f 
ENR 8 cupy the land himſelf. The guardian was not to take 
EDW. IV. profits of the inheritance to his own uſe, but was to rend 


an account thereof to the heir, with an allowance of 
reaſonable coſts and charges; z and if ſuch guardian mati 
the heir within the age of fourteen years, he was to z 
count for the value of the marriage, although he took n 
thing for the value; for the law expected he ſhould, 
it was his awn folly, ſays Littleton, if he did not; but 
would be excuſed, if he had procured him a match of 
much value as the marriage of the heir. A ſtranger wh 
occupied the/ inheritance as guardian, would be equal 
liable to account; for he would mot be permitted to ple 
he was not next friend, but muſt anſwer, whether he ha 
occupied the land or not. If the guardian continued to oc 
<upy till the heir was twenty-one years of age, it was 
doubt whether the heir ſhould have ;account * hit 
as guardian or as bailiff *, 


THERE was this difference boviigen a guardian i 
chivalry and in ſocage, that if the former died 4durins 
the minority of the heir, his executor had the wardſhip 
but it was not ſo of a guardian in ſocage who died befor 
the heir had attained his 14th year; for then it went tt 
another prochein amy, to whom the inheritance could not 
defcend : this difference was owing to the former guardian's 
taking the profits to his own uſe, and the latter not. 1t 


of a guardian in ſocage, unleſs it was Tor the King“ 
The relief in ſocage-tenure was a year's rent 7 ; and be- 
cauſe the lord had no wardſhip in this tenure, he had re- 


— - 20 — -x—y T3 > 


t Litt. 123+ * Ibid. 124. Ibid. 125. 7 Ibid. 126, 2 Ibid. 12. 


paying 
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pying a roſe, or ſome other production of the earth, he aut CHAP. xxl. 
hat till the ſeaſon would furniſh it. . SR 
Tax title to ward, like moſt other conſiderations ari- EDW. Iv. 
ing upon landed property, was perplexed with the modifica- 
ions that eſtates had been made ſubject to in the preſent 
mode of conveyance. | However plain the law might be 
vhen the lord and tenant held in fee-fimple, it was a mat- 
tr of ſome nicety to decide what tenant ſhould be in ward, 
where there were reverſions and remainders. The courts 

ud long laid down ſome rules upon this head, and many 
wints of this ſort were agitated during the preſent period. 

Ir had long been held, that where land was leaſed for 

fe, with a remainder over in fee, and the remainder- man 

lied during the life of the particular tenant, leaving a ſon 
under age, the lord ſhould not have the ſon in ward; but 
henever the tenant for life died, and the ſon entered, he 
ms to be in ward, becauſe he was in as heir to his father. 

But where a leaſe was made for life, reſerving the reverſion 

b the nh the lord would in ſuch caſe have the ward 

ind marriage v. The ſame if a gift was made in tail with a 
reverſion ; for the donee was conſidered as holding of the 
Ferboner; and the iſſue was to be in ward to him; the 
rverſfioner continuing to hold of the lord paramount: 
whereas in caſe of a remainder, the tenant for life, or in 

tal in poſſeſſion, was the very tenant to the lord paramount. 

The title to wardſhip was frequently involved in difficulties | 
tom the following conſiderations: from the king's pre- | | 
wgative, where a tenant held one fee of the king, and others 
« common perſons ; from a feoffment made by colluſion to | 
woid the wardſhip of the heir; from claims depending on 
priority and poſteriority; and either of theſe, when mixed 
vith queſtions of eſtates, with diſcontinuances, diſſeiſins, 
ud remitter, tended very much to VEN the law reſpect- 
og rights of wardſhip* "a 

Lin. 129. | ; 4 33 Ho. VI. 55. 53 Tow, FL 


0. —F—ZWwß 15 Ed. IV. 10. 
Ed. IV. $ 2 
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CHAP. xxl. H AVING conſidered the nature of ſocage i in general, y 
88 thall make ſome few obſervations upon the ſevera] ſpeci 


unleſs it was alſo a tenure in eſcuage k. 


| n a holding of the king, and him only; to yield ty” 
him a bow, a ſword, dagger, knife, lance, a pair of glove 
an aurou, or . ſmall — belonging t to war. . Ir t 


HISTORY OF THE 


1 


of it. Succeſſive determinations had contributed to mal 
ſome alteration in the notion of tenure by /erjeanty, wha 
is now deſcribed as differing ſomewhat from the ſame tenut 

in the time of Bracton . It was now laid down, that gran 
ſerjeanty muſt be a holding of the king, and of him on 
by ſuch ſervices as ought to be done in proper perſon t 
the king; as to carry the king's banner or lance to le; 
his army, to be his marſhal, carry his ſword before him 
the coronation 3 to be his carver, his butler, one of hi 
chamberlains of the receipt of the exchequer, or other ſer 
vice f: to find a man for the war © was alſo a grand ſerjeani 
The ſame ſervice made the tenure different, accordingly⸗ 
the land was held of a private perſon, or of the king 
Thus land held by the ſervice of cornage, to wind a ho 
when the Scots came into the country, was grand ſerjeant 
if held of the king ; yet if held of a private perſon, it wa 
not grand ſerjeanty, but knight-ſervice, and drew to 
ward and marriage; for none could hold by grand ſerjean 
but of the king only*. Grand ſerjeanty again _ 
from eſcuage, inaſmuch as thoſe who held by eſcu: 
ought to do their ſervice out of the realm ; but thoſe ah 
held by grand ſerjeanty were to perform their ſervice with 
in the realm, as appears by moſt of the above inſtances! 
One who held by grand ſerjeanty, was conſidered as a teip** 
nant by knight-ſervice; for he was liable to ward, marriage 
and relief; but no eſcuage could be demanded of him 


TENURE by petit ſerjeanty was POS like the formal 


< Vid. ant. vol, I, 273. * Liu. 156. 
n i Ibid. 155, Ef; 'L 


5 Ibid, 157. | E Ibid. 158. 3 
ſervice 
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ant was not obliged to go, or do any thing in perſon 


tte king !. Such were the natures of grand and petit 
ſjeanty at the period of which we are now writing: there 
ſeveral marks of difference between this deſcription and 


th were now required to be held of the king ®. 
THERE was a ſpecies of ſocage called tenure in 


d thoſe who had lands therein held them of the king, 
of ſome lord, by a yearly rent . This was ſo called, 
s Littleton, © becauſe they were holden of the lord of 
the borough.”” ». It was beſides reaſonable, that this ſpe- 
js of ſocage ſhould be diſtinguiſhed from others, as lands 
nder this deſcription were governed, very often, by a pe- 


me boroughs it was the cuſtom for the youngeſt fon 
inherit ſuch burgage-tenures ; which uſage was called 
uriugh-Engliſh?: in others, the wife uſed to have all 
er huſband's lands in dower: in others, a man might 
ſc his lands in fee-ſimple by his laſt will, and the de- 
lee might enter without livery of ſeiſin 4. 


THERE were two antient tenures that had received 2 
feat blow from the ſtatute of quia emptores, &c. 18 Ed. I, 
lteſe were tenures in frankalmoigne, and by homage 
mefirall, Tenure in frankalmoigne was, when land was 
fanted to an abbot, dean and chapter, a parſon, or other 


emoſynam. Such perſons were bound before God to 
uke oriſons, prayers, maſſes, and other divine ſervices 
Ir the ſoul of the grantor and thoſe that were his heirs, 
u the proſperity and long life of thoſe who were not. 


Lit. 159, 1605 | o -Litt. 164. 
* Vid, ant. vol. ' if. : y Litt. 165, 
Lit. 162, 163. 1 1 Litt. 166, 167. 


9 


uching the war, but merely to pay yearly certain things 


at given by Bracton; the principal of which is, that 


nage; which was, where there was an antient borough, 


ular cuſtom differing from the common law. Thus, in 


pious perſon, and his ſucceſſors, in puram et perpetuam 


* 
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mice was conkivad in effect but as ſocage; for the CHAP. xx. 


— pnnmnmnne 
HENR VI. 


EDW. IV. 


_ CHAP, XXI. 


| HENRY vi. 
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Such tenants, ſays Littleton, did no fealty,'or other ear 
ly ſervice, all which they ſupplied by the above ſpi 
_ tual acknowledgment and remembrance ; and there y 
no remedy, in caſe of remiſſneſs in ſuch ſervice, but cor 
Plaine to the ordinary or viſitor r. However, if the ſery; 
fo referved was fpecifically and certainly named, as to f 
a maſs every F riday, or every year at ſuch a day to ſing 
placebo & dirige, &c. and the like; or to find a chapla or 
or to diſtribute alms of one hundred pence to a hund 
poor men at ſuch a day; in ſuch caſes, the lord might d 
train for failure of ſervice, and he ſhould have fealty : 
this was not properly a tenure in frankalmoigne, but y 
called tenure by divine ſervice z and ſeems, in ſome me 
fure, to correſpond with what BraQton calls in liberam et pi 
petuam eleemoſynam, which. was ſubject to ſervice, beca 
the epithet puram was not added in the deed of gifi e 
But Littleton ſeems to conſider theſe two expreſſions Wir: 
equally ſignifying frankalmoigne, and he makes the diſtin 
tion to conſiſt in the ſpecification of ſerviee; for none, fa 
he, can hold in n TOR if there be ene Na 
manner of ſervice. =: 
Sixce the ſtatute of quia emptores u no gifts could 
made in pure alms, or in frankalmoigne; for that ſtatu 
ordains, that none ſhould alien, or grant lands op-tent 
ments in fee-ſimple to hold of himſelf : if, therefore, at 
held lands by knight's ſervice, and granted by licence 
frankalmoigne, the religious grantee would immediate 
hold by knight's ſervice of the ſame lord of whom ti 
grantor held, and not of the grantor. The king, howeveſiſor 
not being within that ſtatute, might till grant lands 
| frankalmoigne *. Again, if a tenant in frankalmoignWſice 
aliened the land to a ſecular perſon in fee- ſimple, 
grantee would be required to do . to the lord, bec 


A ; 1 
* Litt, 133, 134, 135» 136. » Vid. ant. vol, II. 223. 
Vid. ant. vol. I. 33. 0 Lit. 140. 8 1 


t Litt. 137. 
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he was not able to hold in frankalmoigne, and the law CHAP, XXI. 
ould not allow the lord to be deprived of all ſervice?. It 9 
s for a ſimilar reaſon, that lands in frankalmoigne could EDW. IV. 
ol be held of the grantor ; for if there was lord, meſne, | 
nd tenant, and the tenant held in frankalmoigne, and the 
neſnalty eſcheated to the lord paramount, then the tenant 
zould ceaſe to hold in frankalmoigne, and would hold of the 
xd paramount by fealty*. Such meſne grantor, before 
cheat, was by the nature of this tenure bound to acquit 
bis tenant in frankalmoigne againſt the lord paramount. 
Tuz tenure by homage anceſtrall is another holding 
at received a check by the ſtatute quza emptores; which 
roviſion, as it enlarged the power to alien, gave tenants 
u occaſion of breaking the mutual connexion on which 
is tenure depended, For this tenure ſubſiſted only where 
ere was a double preſcription, both in the blood of the 
rd and of the tenant; that is, where the tenant and his 
nceſtors had held the fame land of the lord and his an- 
eltors time out of memory of man, and had done ho- 
mage, This tenure is ſpoken of by Bracton as a very 
ommon holding in his days: moſt of that which he 
Js on the dependence between the lord and his homa- 
er, and upon the warranty that followed from the doing 
| homage, ſeems to refer to this pure and original tenure 
Y bomage b. As alienation became more frequent and 
ly, the number of theſe holdings diminiſhed, and pro- 
kbly very few were in being in the reigns of Henry VI. 
d Edward IV, However, the legal conſideration of 
omage anceſtrall was treated in the ſame way as in the 
aly period of our law, I hus it was held, that the ſer- 
ce of homage anceſtrall drew to it an implied warranty, 
d an acquittal againſt the lord paramount, when homage 
ad been once done by. the tenant to the lord ©, So ſtrictly 


Lit. 139. | d. Vid. ant, vol. I. 277. 
* Ibid, 147. 15 vw". »‚ 143, * 
© Ibid, 142. f 1 . | 


Var, III. X + 
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CHAP. xxXI. wh A privity and preſcription required by law, that ſhout 
— — — 
_ HENRY VI. 


EDW. IV. 


Homage. 


us to lay before the reader ſuch new lights as are furniſh 


could do to his lord; for he was to be ungirt and his hea 


hold his hands jointly together between the hands of h 


for ſuch a perſon to ſay, © I become your man, or your w 
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ſuch a tenant alien and take back an eſtate in fee from th 
alienee, though he held the land by homage, yet it wo 
not be homage anceſtrall, nor could he have the warran 
and acquittal incident to ſuch tenure 4. It is plain, fro 
the nature of the thing, that a tenant by homage anceſtial 
might hold either by knight-ſervice or ſocage ©. 

Tus, brings us to ſpeak of homage in general, which 
as well as fealty, is treated by Littleton in the way in whic 
it had been delivered by our antient writers. Homage an 
fealty were the great bonds between lord and tenant, and 
when once eſtabliſhed, were too facred to be altered 
ſubſtance. Notwithſtanding they have been frequentl 
mentioned before i, yet the nature of our inquiry calls upd 


2 — — —— - 1 


in the more advanced ſtages of the hiſtory of our tenures 
HomaAGE is ftated by Littleton to be the moſt honour 
ble and moſt humble ſervice of reverence that a franktenai 


— " ms P— — —_— —c wk. a... 


uncovered ; the lord was to ſit ; the tenant was to kneel, ani 


lord, and ſay thus: I become your man from this de 
« forward, of life and limb, and of earthly worſhip ; 2 
cc unto you ſhall be true and faithful, and bear you fat 
« for the tenements that I claim to hold of you, favil 
© the faith I owe to our ſovereign lord the king; and ths 
the lord, ſtill ſitting, was to kiſs him. But if the tenant wa 
man of religion, or a woman fole, it was thought not decoro 


man; ” therefore they uſed to ſay, do to you homag 
« and to you ſhall be faithful and true; and faith to you ſia 
& bear for the tenements I hold of you, ſaving the faith I owe 
«our Wen lord the Enge. If the tenant * alſo oth 


1 Litt. 147. „„ * II. 311. 
© Thid. 152. = It. 93, 86, 2 
Vid. Ant. vol. 1. 277. and 
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wing “ the faith I owe to my other lords b: which 
teremony correſponds with the precedents of ne times. 

Ir was ſtill held; as in Bracton's time, that none were 
v do homage but thoſe who had an eſtate in fee, or in tail, 
in their own right; or in the right of another; for it was a 
maxim of law; © that a tenant for life ſhould neither do 
nor receive homage.” Thus if aman became tenant by 
de courteſy, he was to do homage ; but if the wife died be- 
fore homage done by the huſband, then he was not to do 
homage, becauſe he had but an eſtate for life!. Homage 
ms to be done only once in the tenant's life; therefore, 
though he was obliged to do fealty to the heir of his lord, 
te was excuſed from homage*. The ſame if the lord 


MJ cranted the ſervices, and the tenant attorned, he ſhould not 


be compelled to do homage, but ſhould do fealty, notwith- 
landing he had done it before; for fealty was incident to 
wery attornment of the tenant, when the ſeignory was 
granted. But it was not the ſame upon a recovery as 
won a grant; for if a ſtranger recovered againſt the lord 
pon a præcipe, the tenant was obliged to do homage again 
b the recoveror l. Many caſes are ſtated by Bracton, 
where the lord might transfer the homage, and the tenant, 
if courſe, be compelled. to do homage a ſecond time, all 
wich ſeem now not to be · law n. 


und upon the book, and ſay thus: © Know yod this, my 
, pd that I ſhall be faithful and true to you, and faith to 
cou ſhall bear for the lands which I claim to hold of you; 
"2nd that I ſhall lawfully do to you the cuſtoms and ſer- 
"vices which I ought to do at the terms aſſigned, ſo help 
"me God, and his ſaints; and then be was to kiſs the 
wok, He was not to knee] when he did his fealty, nor 

Make ſuch humble reverence as in homage. 1 ho- 


La. 806. 7-4 2 8 1 Lit. 149. ANT 
hid. 90, = Vid, ant, yol. 1. 281. 
| Ibid. 148. EW 
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bas of other lords, he added likewiſe this expagiibin; cc And CHAP. xxr. 


— pmumnmned 
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WHEN the tenant did fealty, he was to hold his right Fealty. 
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CHAP. xxl. mage could only be done to the lord himſelf; but the} 
HENRY VI. ſteward of the lord's court or bailiff might take the fealtyn. 
E DW. IV. 


| Villenage. 


to hold by fealty only®. Thus if lands were let for term 
of life, without referving any rent, the tenant was ſtill to 


fealty to the leſſor; ſuch a leſſee being ſaid, in the writ o 
waſte, to hold of the leſſor; but a tenant at will, as he 
had no ſure eſtate, was not to do fealty. Thoſe who held 


it remains to add ſomething upon the ſubject of tenure in 


when a perſon, being villain to a lord, held alſo & tha 


do villain- ſervices; ; as to carry the lord's dung out of thi 
city, or off the manor, to put it upon the land; and ſimilat 


happened, that ſome perſons who were free, had becom 


HISTORY OF THE 


FeaLTY was incident to all manner of tenure, except 
tenure in frankalmoigne ; and it was no uncommon tenure! 


do fealty to the leſſor, becauſe he held of him. For the 
ſame reaſon it was ſaid, that a termor for years ſhould do 


by copy of court-roll, by the cuſtom of a manor, (which 
new deſcription of tenants will be conſidered Jonny 
were bound to do fealty v. 


WxũX have hitherto emed our Ae to free tenures; 


villenage, and the new tenures that had ee been grows 
ing out of it. 

Sixck the time of Hetiry III. little has been ſaid of i] 
lenage, conſidered either as a condition in ſociety, or as: 
tenure . The proper and primary notion of villenage was 


== © 02 — ©& — — — — — — 


lord certain lands or tenements at the will of the lord, td 


PT Oo 


P_. 


predial labours. But ſuch had been the revolutions | in (04 
ciety, and the changes of property, it now very commonl 


poſſeſſed of lands burthened with ſuch ſervices ; and fuc 
tenure was ſtill called villenage, tho? the perſons themſelve 
were no villains. Others, on the contrary, who well 
villains, had yet no land at all to hold in lieu of ſuch fe 
vices, which _ Were, poten, ſtill bound + to A 


-- 


= Liu. 91. 92. y Litt. 132. 
„ Ibid, 130, 137. : 5M at aut. vol. I. 268, 26927 
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at the will of the lord, as in the time of Bracton, but were 
univerſally limited (as even in his time they were in the 
caſe of one ſort of villains, called villain- ſockmen) by the 


Thus the univerſal character of tenure in villenage, was a 
buding according to the cuſtom of a manor, or otherwiſe at 


rillenage ſtood moſtly on the footing it was on in the age 
of Bracton. | 

As to. the perſons of villains, they were WORE ſuch by 
preſcription, ſo that a villain and his anceſtors had been vil- 
kins time out of mind of man, or by acknowledgment and 
confeſſion in a court of record t. Again, villains were 
laid to be regardant, or in groſs. Ihe former were in the 
nature of the original and proper villains, namely, ſuch as 
had belonged, they and their anceſtors, to a manor, time 
out of the memory of man. The Jatter were ſuch as 
had been granted by deed from one to another, in conſe- 
quence of which they became villains in groſs, and not re- 
gardant: a man and his anceſtors might perhaps have been 
ſeiſed of a villain and his anceſtors, who were ſuch in 


himſelf a villain in a court of record, was a vin in groſs *. 
A female villain was called a nzefe . 

TRESE were the diviſions and ſpecies of villains. hos 
points of law, as now underſtood, concerning this ſort of 
perſons, were as follow. If a villain took a free woman to 
wife, and had iſſue, the children were conſidered by the 
law as villains; on the other hand, if a niefe married a 


r Litt. 172. „ V Litt, 181. 182. 
 Thid, | | * I did. 18 5. | 
NM. nts | | 7 Ibid, 186, 


X 3 


cuſtom that had immemorially prevailed in the manor . 


the will of the lords. With this qualification, the law of 


eroſs, beyond the memory of man ", A man who confeſſed 


freeman, the iſſue were free. In this an analogy ſeems to 
bave been preſerved towards our law of deſcents, which 


4 
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form. Another change that had taken place was, that the CHAP, xxl. 
-ſervices — mmm 
vilain-ſe were no longer indeterminate, and wholly HENKY vi. 

EDW. IV. 
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CHAP. xxl. gave a preference to the male line, in direct contradiAiog | 

x * to the civil law, which i in a ſimilar caſe pronounced, that 
EDW. Iv. partus ſeguitur ventrem *. 2. The ſentence of the law againſt 

a baſtard, that he was quaſi 5 nullius filius, was permitted, j in 

this inſtance, to operate in favour of ſuch perſons, for ng 

| baſtard could be a villain by deſcent; nor, of courſe, any 

other wiſe than by confeſſion in a court of record :. 


I was an old rule, that quicquid per ſervum acquiritur, 10 
dumino acquiritur ; and this (till prevailed withall its influence, 
Thus, tho' a freeman, by purchaſing land held in villenage, 
did not loſe his freedom, yet a villain might make free land 
become villain to his lord; as where à villain purchaſed 
land in fee-ſimple, or fee-tail, the lord of the villain might 
enter thereon, and ouſt the villain and his heirs for ever; 
and, if he pleaſed, mightafterwards grant the ſame land to the 
villain, to hold in villenage b. But if the villain aliened 
before the lord entered, then the lord was precluded from 
entering at all, having nothing to blame but his own neg- 
| lect: the ſame of goods, if the villain ſold or gave them 
before they were ſeized by the lord. In caſe of goods, i 
was ſufficient if the lord claimed the goods openly among 
the neighbours, and ſeized part in name of the whole, for 

N this gave him a complete poſſeſſion of the whole ©; but in 
both caſes of lands and goods, the king might follow them | 
into whatſoever hands they paſſed, for nullum tempus occur- 
rit regi a. Where a reverſion or an advowſon was purchaſed 
by a villain, it was enough for the lord to claim it in the 
above way, during the life of the particular tenant or in- 
cumbent *. *, A villain was held competent to ſue all man- 

1 ner of actions againſt any perſon but his lord; and | 
even againſt him, he might have an appeal of bis 
anceſtor's death. A niefe might have an appeal of rape; 
2 villain might have an action? as executor n 80 lord, | 


— — — — — 8929³˙ — . — 2 — 


Z Lit, 187. Forteſcue, c. 42. > Litt. 177. 

„ | Ibid. 178. 

d This. 172. | © Ibid. 179, 180, | 1 
„ ꝑ— — 

„eee 


— 
12 


ENGLISH L AW. 311 


hecauſe it was to the uſe of the . But ; in all theſe CHAP, XXI. 


JN 1 

. caſes it was expedient for the lord to make proteſtation that 8 
t he plaintiff was his villain, otherwiſe he would be infran- EDW. Iv. 
in chiſed, even tho' the matter was finally determined for the | 
0 lord, and againſt the villain. It was the opinion of Little- 

on, that a villain could not haye an appeal of mayhem 

" WW:zinft his lord, becauſe he would recover only damages, 

1 hich the lord might by law retake, as ſoon as they were 

A taken in execution; but he might unqueſtionably have an 

J indictment , for the n was not e by law to maim 

s villain. 


Ir a villain was made a ſecular prieſt, his lord might 
tire him, tho? he was not permitted to recoyer him, if he 
had entered into religion, becauſe he was then conſidered 


* 33 dead in law; nor could he retake his niefe if a freeman 
d WY married her: but in both theſe caſes he might have an 
action; in the latter againſt the huſband, and in the former 


zeainſt the ſovereign of the houſe, for damages i in taxing his 
jillain without his licence f. 
Manumiss1ONs were generally performed by 490 but 
many acts were conſidered as implied manumiſſions. Thus 
if the lord made an obligation to his villain for a certain ſum 
of money; or granted him an annuity; or let him lands for 
a term of years by deed ; or by a feoffment without a deed, 
with livery of ſeiſin; theſe were implied infranchiſements : 
but not ſo if he made him a leaſe at will, whether with 
deed or without, becauſe it carried no certainty with it b. 
f the lord ſued a præcipe guòd reddat againſt his villain 
and recovered, or was nonſuit after appearance, this was 
conſtrued to be a manumiſſion, becauſe he might by law 
have made an entry without ſuit; in like manner, if he 
brought an action of debt, accompt, covenant, treſpaſs, or 
the like; for ſuch ſuit was wholly unneceſſary, as he had, 
by law, a power to impriſon the villain and take his goods z 


* Litt, 189, 190, 7975 192, 194. 5 Litt. 204, 2055 206, 207. 
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HISTORY OF THE 
but the ſame concluſion would not be drawn from al 
appeal, becauſe, ſays Littleton, the lord could not han 


him without ſuch a ſuit. However, if the appeal wa 


found againſt the lord, and no indictment was pending t 
fave the damages, the villain, it was thought, would þ 
infranchiſed, on account on the judgment for damagg 
againſt his lord b. 

Tus ſtood the law reſpecling ſuch perſons a as ſtill con 
tinued in a ſtate of villenage. Theſe were greatly diminiſhel 


in number; but it appears from what has juſt been faid 


that their condition was not alleviated from what it hal 


been in the earlier times of our law. While the perſons 


villains were left to labour under all the rigours of the a 
tient villenage, the tenure of villenage had beenlong in th 
habit of increaſing its franchiſes; and had now obtains 
ſome degree of emancipation. The tenure in pure ville 
nage (as was before obſerved) was no where now to b 
found; but all tenants of that deſcription had obtained thoſ 


privileges which Bracton gives to ſuch, as, in his time 


held in what was called villain ſocage*. Theſe privileg 
were ſilently obtained by cuſtom and uſage, confirmed bj 
lapſe of time, and defended by the legal ſecurity of pre 


ſcription. As the land ſo holden ceaſed to be polleſled 1 


a precarious way, it begun gradually to loſe its antient 
denomination. In the 4 Ed. I. we find mention of cuſbi. 
mari tenentes, which probably meant the very perſons 1 


queſtion k. Towards the latter end of the reign of Ed. 


ward III. we meet with a new appellation ;' and as the 


former new term expreſſed the foundation and title te 


their eſtate, the latter denoted the evidence of ſuch title: 


they are called tenants per roll ſolongue le volunt le ſeigniour"i 
In the reign of Henry IV. they are called tenants per | 


verge, which was expreſſive of their peculiar mode of con- 


n Lit, 208, | r Stat, Extenta Manerii, 4 Ed. 1. 
{ Vid, ant. vol. I, 270, 4432 Ed. III. 35. 
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lers e, meaning the copy of the roll of the lord's court. 

Ar the period of which we are now writing, this new 
adding had become an acknowledged branch of the law 
{ tenures, and is treated by Littleton with his uſual pre- 
on and fullneſs. He ſays, that “ tenant by copie of court- 
h is where a man is ſeiſed of a manor, within which 
there is a cuſtom, that has been uſed time out of mind 
of man, that certain tenants within the ſame manour 
have uſed to have lands and tenements to hold to them 
and their heirs in fee-fimple, in fee-tail, or for term of 
life, &c. at the will of the lord, according to the cuftom 
of the ſame manour p. This i is the deſcription of copy- 
olds given by Littleton. Theſe tenants, as has been be- 
re obſerved, could not alien their lands by deed, for in 
ich caſe the lord might enter as ſor a forfeiture ; but the 
ourſe was to ſurrender the land in court, according to the 
utom, into the hands of the lord, to the uſe of him who 
js to have the eſtate; upon which occaſion an entry uſed 
be made on the roll to the following effect. Ad hanc cu- 
lam venit A. de B. et ſurſum reddidit in eddem curid unum 
eſuagium, &'c. in manus domini, ad uſum C. de D. et bæ- 
aum ſuorum. Et ſuper hoc ventt prædictus C. de D. et 
hut de domino in eadem curid meſſuagium præd. Ac. Ha- 
dum et tenendum ſibi et hæredibus ſuis, ad voluntatem 
mini ſecundum conſuetudinem manerii, faciendo et reddendo 
ue redditus ſervitia et conſuetudines inde priùs debita et 
mſueta, fc. et dat domino pro fine, &c. et fecit domino 
flitatem, Se. A copy of this court- roll was all the evi- 
lence or muniment of ſuch an eſtate 4. 

lr theſe copyholders did not purchaſe and convey their 
Flates by the ſame ſolemnity as was uſed in the transfer of 
ommon-law _ ſo neither could they implead or be 


" 14 Hen, IV. 34. y Litt. 73. | 
Hen, Thy te T Ibid., 73, 7 34+ ©” 


I lnſt. 58. | 
| impleaded 
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dance n; and} in the next reign ® they are called cofy- CHAP. XXL 
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impleaded for their lands by the king's writ ; but the co 
was to enter a plaint in the lord's court, to this eff 


A. de B. gueritur verſus C. de D. de placito terre, videl 
de Ac. cum pertinentiis, et facit protefiationem ſequi quer 
Mam in naturâ brevis domini regis mortis anteceſſurjs, | 


ad communem own,” Sc. Sc. e de en, 


ALTHOUGH ppb had an inden yet it 


only an inheritance by the cuſtom of the manor; 
| ſuch an eſtate was ſtill, in its very nature, and by the cl 


mon law of the land, at the will of the lord. This n 
of their original baſeneſs hung about copyhold-eſtates 
heavily, that it continued to be the opinion of ſome, « 

ſo low down as the reign of Edward IV. that if the 


ſhould ouſt ſuch a tenant, he had no other remedy but 


ſue to. the lord by petition ; for if he had any remedyt 
was at all compulſory, it was aſked, how could he be 


to hold at the will of the lord? Notwithſtanding this ar 


ment, from that part of the deſcription of theſe tenants 
which they were made to depend on the will of the lord, ye 
might be anſwered, that this will was not to violate the gl 


| bliſhed and immemorial cuſtom of the manor, which y 
always too reaſonable to permit a lord to do injuſtice to 


tenants*. And it was the opinion of Sir Robert Dan 


\  chief-juſtice of the court of common-pleas in the 71 


ward IV. and afterwards of Sir Thomas Brian, his ſuccell 
in the 21ſt year of that king, that the copyholder doing 
_ cuſtoms and ſervices ſhould, if put out by his lord, h 


an action of treſpaſs againſt him* : and this ſeems to bel 


inclination of Littleton's opinion on the ſame point. 
CoPYHOLDERS, in ſome parts of the country, were it 
quently denominated from the ſymbol and ceremony 


ſurrender and grant, and were called tenants by the ven 
becauſe when land was to be ſurrendered, the tenant ul 


L 76. * Ibid. 77. 1ſt. 61 
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and the ſame verge, or another, in name of ſeiſin . 0 
> Was another method of ſurrender and grant, which 
+ however, to have acquired any particular 


. of the ſame lordſhip, | who uſed to preſent ſuch 
nder at the next court; and in both theſe caſes, the 
f the court- roll was ſtill the evidence of the title *. 
ies theſe, there were many other different cuſtoms i in 
rent manors, too numerous to recount ; all which the 
in this as well as other caſes woreg focognites ſo long 
hey were reaſonable Y, | 

s to the length of time that was necelivry to giye 
ity to cuſtoms and uſages, it was laid down that 


[by title of preſcription, that is, From time out of mind. 
there was a difference of opinion as to what ſhould be 
ned time out of mind; ſome reckoning it from the li- 
ation in a writ of right; which by the ſtat. Weſtm. I. 
fixed at the beginning of the reign of Rich. I. Others, 
in, admitted ſuch to be a good preſcription ; but, they 
there was another title of preſcription at the common 
long before that ſtatute ; and that was, where a cuſtom 
| been uſed for time, wheregf the memory of man run- 


e above phraſe ; and this was the ſame as ſaying, that 
man then alive had any proof or knowledge to the con- 
of This ſeems to be the opinion of Littleton, and 


£00 cuſtom could have gained birth after that diſtant 
od ; though great part of the 'common law, which 1 is 
om, had confelledly OT lince. 


n l.. * Ibid, 79- 7 Ibid. Bo, e Ibid, 1e. 
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ye a little verge or rod in his hand, which he delivered CHAP. XXI. 
| ſteward or bailiff, who delivered to the perſon taking RE 


; as a ſurrender to the bailiff or reeve, or to two 


cuſtom was to be allowed, but ſuch as had been 


b not to the contrary. They founded their notion upon 
form of pleading a cuſtom, which was by ſuggeſting it 


t which is conſonant to reaſon and practice; for other- 
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rent, os reſervation would be void ; becauſe 1 no rever | 


able ſize: this is, the title of rents. A rent, in its of 
nal form, was a compenſation reſerved to a granto 
acknowledgment of a grant of lands or tenements ; | 


' where a proper ſervice could be referved. Rents y 
as a commodious ſpecies of property. All through there 
of Edward III. and his ſucceſſors, rents in diffe 
law relating thereto underwent” various diſcuſſion. 


the preſent. hiſtorical inquiry; but now it had becon 


| charge, and rent ſeck. The former of theſe was 


certain rent; or by any other ſervice, and certain 1 
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We cannot diſmiſs the ſubje&t of tenures and fer 
without taking notice of a title in the law which 
connected with them, and had now grown to a conſii 


in this light it may ſtrictly be ranked among the 0 
ſervices we have juſt been mentioning : but a rent i 


out of land carried with it ſuch a permanency, as put i 
the footing of real property; and for that reaſon a ch 


of this fort was created on many other occaſions 


purchaſed and transferred with leſs ceremony than la 
and on that account recommended themſelves, like 


ſhapes had been a common object of conveyance, and 
little regard has yet been paid to this branch of the la 


too much importance to be paſſed over... 
RenTs were of three kinds; that is, rent ſervice, 1 


was before mentiened) where a tenant held his | 
by fealty, and certain rent; or by homage, fealty, 


and if ſuch rent was not paid at the day, the lord was 
thorized by the common law to diſtrain for it, even | 
the gift was made without deed : this was alſo the caſe wi 
lands were given in tail, or a leaſe was made for life, 
for years, rendering rent b. But, in order to make 
a rent ſervice, the etc muſt remain in the donor, 
leſlor; for if a feoffment was made in fee, or a gift in 
with a remainder over in fee, without deed, reſervin 


84 
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y of the lord, of whom his donor before helde. 
r was the alteration in tenures, made by the ſtatute quia 
res, that occaſioned this difference in the nature of 
rents, Before that act, if a man made a feoffment 
ke, yielding a certain rent to him and his heirs, this 
a rent ſervice, becauſe there was a tenure ſubſiſting 
ren ſuch feoffor and feoffee 4: but, fince that ſtatute, 


th a remainder over in fee, would not make a tenure 


te chief lord paramount. If a rent therefore was re- 
ed by deed, on ſuch a feoffment, with a clauſe enabling 
foffor and his heirs to diſtrain, this would be a rent 
ge, and not a rent ſervice ; becauſe it aroſe by force of 
writing only, and not by operation of law ; and if 
e was no clauſe of diſtreſs, it would be a rent ſeck®*, 


dd to another in fee, or in tail, or for life, and the like, 
th a clauſe of diſtreſs, this would be a rent charge ; and 
t was without a clauſe of diſtreſs, it would be a rent 
. Rent ſeck, ſays Littleton, was, as it were, redditus 
15 becauſe no diſtreſs was incident to it f. "© 

TazxeE were many ways in which a rent ſervice might 
me a rent ſeck. Thus, if a tenant held by fealty and 


ning the fealty, and the tenant attorned ; here, becauſe 


h who reſerved' the fealty, the rent would be a rent 
tte, If the lord granted the homage of his tenant, re- 
ning to himſelf the remnant of his ſervices, and the 
unt attorned, the tenure would be of the grantee, and 


_— 


Lie 1 % , e 
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$a feoffment in fee, or a feoffment in tail, or for life, 


tween the feoffor and feoffee; for the feoffee would hold 


, If a man granted a yearly rent to be iſſuing out of 


tin rent, and the lord granted the rent by deed, re- 


rent was ſeck . The ſame if land was let for life, and 


7 


4 


ned in the donor; and the tenant held his land imme- CHAP. xxl. 
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tenements were not holden of the grantee, but of the 
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CHAP. xxl. the leſſor granted the rent to another, reſerving the r e 


— 
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payments, his remedy was to go to the land; and den 
it; and if it was denied; or the tenant was 
there ready to pay it, which amounted to a denial iſ? 
either caſe this was a diſſeiſin of the rent, for wii 


execution it was again denied, this was a rediſſeil 
But if the grantee was denied the rent at the firſt da 
payment, then he had no ſeiſin, and fo no remedy whi 


when he attorned to the grantee, to give a penny, or{ 
thing, in name of ſeiſin of the rent, which intitled him tt 


gave not fuch a ſeiſin of the rent as to maintain an af 
Tux remedy for recovery of rents was ſometimes 
fold. Thus, in cafe of a rent charge, the grantee 


If a grantor choſe not to be able perſonaliy, he might 

a clauſe, providing, that the grant ſhould not 
tend to charge the perſon by writ of annuity, but onl 
charge the lands and tenements, &c u. Again, ſhould} 


« paid at the feaſt of Chriſtmas, for the term of his 


B. to diſtrain for it in the manor of G. &c.“ here, 
cauſe no annuity was expreſsly granted, but only that 


ſion, this rent would be feck, becauſe the grantee de 
nothing in the reverſion i; Under the name of © reverſ | Tal 
the rent and ſervices would all pals, as mcident Het 
; to k. 


_ Ir a perſon who had a rent PO of rent 1 
once ſeiſed thereof, and the tenant did not keep uy 


he might have an aſſiſe; and if after Fecovery 


ever to recover it ; and therefore it was uſual for the te 


aſſiſe after a denial ; for the delivery of the deed ofp 


chuſe whether he would ſue a writ of annuity or mal 
diſtreſs : but he could not do both; for an avowal ll” 
taking would charge the land and diſcharge the perſoſi 


deed of grant run thus, that if A. of B. be not ye 


« twenty ſhillings, then it ſhall be lawful for the ſaid 


5 Litt, 228, * Ibid, 229, ? Ibid. 233, ® Ibid, 219. did. 
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fidered as not charged, but only the land o. 


TER E were ſome curious points of law on the ex- 
ton and apportionment of rents. If a man had a 


of the land out of which it iſſued, the whole rent was 


pportioned according to the value of the land. In ſome 
knces, however, a ſervice would be extinguiſhed ; as 
ere land was held by the ſervice of rendering to the lord 
wy, at ſuch a feaſt, a horſe, a golden ſpear, or a clove- 
flower, and the like. If the lord purchaſed part of the 


ge, fealty, and eſcuage, and certain rent; there, in the 
we caſe, the rent and eſcuage would be apportioned, 
the homage and fealty abide intire to the lord for the 
| of the land 2. It being required by law, that the land 


borſe, golden ſpear, or other intire ſervice, which the 


vide, 


rent charge came to part 95 the land by his own act, 
where by courſe of law. For if a man had a rent 
ge, and his father purchaſed part of the land, and this 
n deſcended to the ſon, then the rent charge would be 
portioned according to the value of the land. 
Tuxkxk were other circumſtances which amounted to a 
kilin of rent; and ſuch as were a diſſeiſin in the caſe of 


CCC Ibid, 233 - Ibid. 224. 


t charge to him and his heirs, and e in fee any 
int, and could neither be recovered by diſtreſs nor by 


t of annuity. Yet, if it was a rent ſervice, it would 
be an extinguiſhment of the whole, but the rent would 


ud be held by ſome ſervice, and as theſe were not 
penſive, they could not come under the ſame reaſon as | 


unt, after the land was divided, ee not 5 able to 


THERE was likewiſe a hee: mers $6) grantee of 


t ſort of rent, were not ſo in the caſe of another. "This | 


3g 


inte nicks diſtrain for ſuch an annuity, the perſon was ; CHAP, XxXxI. 
HENRY VL 


EDW. IV. 


6, the ſervice, as it could not be ſevered or apportioned, 
ud be taken away?. But where a man held by ho- 


bas 
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Eſtates tail. 


denial; and only two cauſes of diſſeiſin of a. rent leg 


is this: If lands were given to a man and the heirs | 


was, where lands were given to a man and his wife, a 


de donis. Other eſtates-tail, ſays our author, were by tl 
equity of the ſtatute ; as lands to a man and the heirs m: 


HISTORY OF THE 


has * touched before and the law fi riow to 
laid down nearly in the ce manner ; that is, there Me 
three cauſes of diſſeiſin of a rent ſervice; namely, reſcol 
replevin, and incloſure t. There were four cauſes of diſſeil 
of a rent charge, namely, reſcous, replevin, incloſure, a 


namely, denial and incloſure: a menace to prevent 
diſtreſs was a diſſeiſin of the three kinds of rents v. 
Such was the ſhape in which the law of tenures : 
er in the reigns of theſe two kings. From thence 1 
ſhall proceed to conſider the nature of eſtates. 
AFTER what has been ſaid in the reign of Edward i 
on the law of entails and limitations in remainder, ye 
little need be added to this part of our ſubject. T 
curioſities that aroſe on theſe topics conſtitute no ſm 
part of the learning of real property during this peric 
To enter into a detail of ſuch inquiries would lead us t 
far; and the great outline of eſtates-tail, as delivered 
Littleton, correſponds ſo exactly with what has alrea 
been mentioned x, that it would be an unneceſſary recapit 
lation to adopt much from this great authority. 
Tas manner in- which this author divides eſtates-t. 


his body begotten, this he calls a general tail; becaul 
whatſoever woman he married, every one of his iflue | 


poſſibility might inherit as iſſue of his body. A ſpecial ti 


the heirs of their two bodies begotten ; becauſe none co 
inherit but the iſſue of thoſe two perſons; all theſe, as we 
as gifis in frank-marriage, were ſpecified in the ita 


==» = 9» — 2 2 = 


==> 


— 
— 


of his body begotten, or heirs female of his body en 


8 


C Vid. ant: 129. 
Lit. 237. | From ſect. x4. to 21+ 
* 11. 2.38, 239, 249. weeks FP 


7 


Orne 
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AMONG other inftances of ee with the old law 
oentails, , it is expreſsly laid down by Littleton, that in 
aſe of a limitation in tail male, and the donee having iſſue 
daughter who had iſſue a. ſon, ſuch ſon. could not inherit 


nd this was by force of the ſtatute; but it was not fo in 
ale of a purchaſe. For where land was given for life, 
it remainder to the heirs female of the body of T. S. 
who died and left iſſue a ſon and a daughter, after which 
the tenant for life died; here it was held, that the daughter 


ther d. 
Ir lands were given to a man and his wife and this heirs 
of the body of the man, there the huſband was conſtrued to 


for term of life: if to the huſband and wife, and the herrs 
the huſband which he ſhould beget on the body of his 
nile, there the huſpand had an eſtate in ſpecial tail, and 
le wife an eſtate for life ©: but if to the huſband and wife, 


hody of, the wife, there both of them had an eſtate-tail, 

tecauſe the word heirs was not limited to one more than 
the other 4 8115 it was to a man and his heirs which he 
ſhould beget on the body of his wife, there the huſband 
had an eſtate in ſpecial tail, and the wife nothing. A gift 


ba man and his heirs male, or to a man and his heirs 


Litt. 24. Vid. ant. 6. 55 Us _ © Lit, er Vids 
' 1 Inſt, . „„ bid. 28. 
9 Hen, VI, 23. ä | 


could take nothing, becaufe ſhe was not heir; for ſhe muſt 
he both heir and heir female to anſwer the limitation of the 
led, which ſhe could not be RO the life of her bro- | 


have an eſtate in general tail, and the wife but an eſtate 


and to the heirs. which the huſband. ſhould beget on the 


man ox nn 
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r frmam doni; becauſe he ought to convey his deſcent 
woll by the heirs male * . Opinions, though of no great 
wthority, had gone ſo far as ; to ſay, it would be otherwiſe in . 
+ deviſe*. Where a limitation was made in tail female, 
de daughter would take by deſcent in excluſion of the ſon; 


4 
— + — ——_ — © 


male, was held to be 2  Tee-funple, becauſe it was not li- | 


f 


* poſſibility of iſſue extinct k. 


HISTORY OF THE 


mited of what body the heirs hould be. For theſe _ 

were not only fees but fees-tail; and therefore, as 
neceffary to have the word heirs to convey a fre, i it 
like wiſe neceſſary t to have the word 1h, to create a fe 
tail 5. 

Tas title of tenant in tail after poſubilny of * exti 
is deſcribed by Littleton with more latitude than in 
Old Tenures®, It is there inſtanced in a ſpecial tail to a m 
and his wife: but now we find, if lands were given te 
man and his heir which he ſhall beget on the body of 
wife, where the wife had nothing, and the huſband was d 
nee in ſpecial tail, the huſband might be tenant after pol 
| bility!. No one could be tenant in tail after poſſibility 

Hue exinct, but one of the donees being donee in ſpec 
tail; for a donee in general tail was always within the po 
bility of having iſſue z and for the ſame reaſon, the iſſue 
| ſuch donee in ſpecial tail could never be-tenant in tail af 


TukRE is one Gs af es ſpecial tail, n 
eltases in frani- marriage, which were very antient gi 
at common law, and are mentioned in the ſtatute de donis 

ſince which it was held, that land given with a wiſe 
frank-marriage was, without any other limitation, an 
tate to the huſband and wife, and to the heirs between the 
begotten ; and therefore, that the iſſue of the ſecond u 
could not inherit it n. Since the times of Glanville 
Bracton, who ſpeak very particularly. of theſe gifts, t 
law had altered as to the exemption allowed to ſuch done 
and their heirs from doing ſervice. It is clearly laid doi 
by both thoſe writers, that the third heir, or, as Bracto 

ae een 1 ie in the fourth d 


„ e. e ee ver-. er md 
Bro. Tail. 3. | 164, 165. | a 

* Vid. ant. 6. 33 

3 Litt. 33 | En * Vid. a. val. I 297, Lit 
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on, that the fourth degree ſhould paſs, and the iſſue in 
t fifth degree ſhould do the firſt ſervice o. The reaſon 
en for requiring them then to do the accuſtomed ſervices | 
that the iſſue paſt the fourth degree might marry by the 
hon law : no reaſon is given for the different limita- 
„made by our older writers. This exemption from 
nice did not, however, include fealty, which muſt be 
mel by the donee and the immediate iſſue v; and 


LA 


be performed. In the early times of our law, all 
b to a woman in order to her marriage, were called 
ritagia; and were diſtinguiſhed into thoſe that were 
j and thoſe that were not; but now the term was uſed” 


wrof any but gifts i in FRANK-mMarriage. 


Tas title of tenant per lgem Anglia, or by, the courteh 7 
glad, was i in our old law derived from gifts i in maritagia d. 
Then land v was given | in ſuch a way to a woman, and a 
Id was born, the! huſband, after her death, enjoyed i it for 
23 tenant { per Ken Augliæ. Thus the law ſtogd in 


miti was extended all i inheritances. 80 the law con- 
ton, char when a a man took a wife ſeiſed i in fee-ſumple, or, 
fe- tail general, or, as Littleton adds, ſeiſed, as heir in, 
tial tail, he ſhould be 1 renant by the courteſy, if any iſſue 
TERS r Thus a much 22 2 50 was « Wee 25 a 
icaim of the h 41 * 

dur older lawyers. . 


Tavs ſtood the law ble 4 mat u were + founded 


AE GE IS wo \ Vid. ant. vol. I. 122+ 298. 
dig, „ Lit. 35. . 


- 


Jy as coupled with the former epithet, and we no longer 


* Pa 


| time of C lanyille. In the time of Bracton, this jus 


Ys. „ 


# . 
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ke (reckoning the e as in the firſt dee) ſhould CHAP. XXL. 
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br the fourth de etre, homage and the other . were 


b: tatgge de der VV n ; 75 
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Tas ill ſucceſs of ſome 8 that were TY to 


fine on the reſtrictions of the ſtatute de donis, and 


manner in which ſuch attempts were treated by the cou 


ſhew that ſome doubts began to be entertained conce 


the wiſdom and policy of long entails. We are told”, t 
in the reign of Richard II. Richel, a judge of the comm 


pleas, having iſſue many ſons, made a ſettlement on ti 


in tail, one after another; with a condition, that if 
one of the ſons aliened in fee, or in tail, then his eff 


ſhould ceaſe and be void, and the land ſhould immedi; 
remain to the next in the entail; a condition which 
came now neceſlary for thoſe to make, who apprehen 
the conſequences of the judgment in Octavian Lumba 


caſe, determined in the reign of Edward III *. The frat 


of this deed, probably, did not doubt but ſuch a condit 


would ſtill be thought deſerving the ſupport once giver 
_ entails. But that inclination was gone off, and this 


device of the Judge was declared void by the court 
common-pleas in the 2d year of Henry IV. A like 
tlement made by juſtice Thirning ®, in the reign of He 
IV. was alſo folemnly adjudged: bad, in the 21ſt ye: 
Henry VI. It is not enough to fay, that entails were 
longer favourites in our courts; for Littleton gives tl 
learned reaſons why the limitations above-mentioned x 
ſubſtantially void in law, in their original creation. 


becauſe a remainder that commences by deed, ought 


veſt in him to whom it is limited, when livery of ſeilu 
made to him who has the particular eſtate. Seco 


| becauſe if the fon alien in fee, the fee-ſimple and frechol 
in the alienee, and in none other; and, therefore, that 


remainder could not poflibly commence immediately 


the alienation to a ſtranger. Thirdly, becauſe upon 
breach of the condition the donor ought to enter, and 
6 who was no party to the . 


FF Lit. ſect. 720. 5 Vid. ant. 14. _ * 1 Inft, 377 b. 


dite 


/ 
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bon: for all which reaſons this new-invented perpetuity, 
s he, was void | in law*. 

zur it was not fultierit to ut theſe extravagant 
knements on entails. The ſtatute de donis ſtill operated 
th great force on landed property; and it was thought 
edient to contrive ſome method of a general nature, 
ich, to a certain degree, ſhould have the effect of. 


een the Houſes of York and Lancaſter, ſome tem- 


pt. An impoveriſhed, gentry, and a nobility exhauſted 
the expences of the field, were eager to obtain a power 
exchanging the ſlow produce of their inheritances for the 
mon medium, which was current every where; and 
ich could now be procured from a commons daily in- 


e. Nor was this the only motive for making aliena- 
s of land. To perſons of unembarraſſed circumſtan- 


n over their own property, if not a defire to alien, was 
temely grateful. Theſe were as much inclined as the 
ber to avail themſelves of any legal means of enlarging 


tle was far preferable to land, when under the tie and 
mbrance. of an entail ; the owner might then ſatisfy his 


bow it lay open to the forfeitures and penalties which 
aw might enforce on property not entailed... The 
bes of all theſe were at length gratified in the reign of 
ward IV, and we ſhall. now conſider the r ne 


to this important event. 


Lu. ſect, 1 7225 743 „ Vid, ant. vol. II. 133. 
3 dat, 


- In the courſe of the long contention for power | 


motives might contribute to promote ſuch an at- 


ning in riches by the cultivation of foreign and domeſtic 


to whom money afforded no temptation, a full domi- 


dominion. _ To ſuch, the poſſeſſion of a clear fee- 


rice in the full management and diſpoſal of it, regard- 


W have ſeen”, in the reign. of Edward I. 8 — : 
y had invented a method of. conveying in-mortmain, 
means of a feigned * upon a N quid red- 
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dat, &c. Feigned recoveries continued ſtill to be uſe 
as a mode of conveyance ; and when they were not to ü 
prejudice of any of the perſons protected from them by th 


| ſtatutes of Edward I, they were accounted a good aſſu 


ance to a purchaſor, and recogniſed | as ſuch by. t the cour 
of law. During all the reign of Edward III. and his ſug 
ceſſors, there is repeated mention of recoveries, which e 02 
be underſtood in no other light than as modes of conve) 
ance. But theſe, like other conveyances, if defective | 


| any of their properties and requiſites, were liable i to be qu 
tioned by the parties, or their heirs ; which, Was uſual 


done by falfifying the recovery, in ſome aQtion, either 
affiſe or by precipe, > If the perſon ſuffering ; a Tecoyr 
was tenant in fee, he was ſuch a complete. owner of ti 

eſtate, that, provided' all due forms were obſerved, nor 


but termors could falſify ſuch recovery. But if he w: 


tenant in tail, an idea had prevailed, that the iſſue poſſeſſed 


title paramount the tenant which would enable him 


falſify the recovery. This notion ſeems to have governe 


for ſome time ; till at length, in the reigns of Henry! / 


and V. ſome doubts began to be entertained, whether 
recovery ſuffered by tenant in tail was not good agal 
the iſſue; and It had accordingly become the pradice fe 
tenants in tail, who wanted to get rid of the entail, 
ſell their land, to convey under the ſanction of a pretende 
recovery againſt | them on a præcipe gu reddat, &c.; ; fe 
this EY aid they) being a folenin Jae; and ſuppoſed! 


» © x 


tifle than their et muſt e in "the fame Judt 


ment which barred him. Of this opinion was the cou 
in the 3d ef Henry VI. A writ of right was th 


brought againſt the tenant in tail; and upon his makin 
default, the court ſhewed great reluctance in paſſin 


ju udgment, Tn my ir will bat! Ee. 


+ 3 Hen, VI. 5%, *. 


4 - 


| of N 681 8. E L A W. 
Ay. opinion ſo explicit as tis. was ſuſficient. t0,00cquragy: CHAP: Nl. 


yas probably nothing more than was generally admitted, 

e very object, perhaps, the parties to. that ſuit had in 
However, this continued, like many other prevail»: 

; notions which have not received the ſanction of à judi+- 

determination, without any very general effect; and the 

aſequence of a feigned recovery barring; an eſtate tail, 

not a ſettled and eſtabliſhed : point of law; for in 7: 

n. VI. à it was ſaid; if a tenant in tail loſe by fal nien, 

iſue may have a fermedon againſt the demandant. Butt 


withſtanding what was held reſpecting a: ahi lem it- 
s contended as a thing of courle,, in 37 Hen. VI. thay: 


Kovery by default i in a writ of right might be pleaded in 
rof the iſſue in a formedon d. This was not allowed by: | 
counſel on the other ſide, who ſeem, notwithſtanding 
agree, that ſuch a recovery might bar all meſne charges, 
te iſſue, for they claimed paramount. It does not 
ar what judgment was given; for the cauſe was. ade N 
med. This proves, that whatever the practice might. - 
there was, at leaſt, a difference of) opiniontcongming;! 

6 point, in the reign of Henry VI. 5 
Bur this difference of opinion, ſeems. to have beam con- : 
ed principally : to caſes here the tenant ſuffered thę recs - 

x) to be had againſt him by. a plain and palpable.collue- 

n of hig on, without maintaining his title, as he-onghts 
[20ing to a fair and real trial. Of that complexion are 
the caſes that have hitherto been mentioned; and ans 

er which might be added from, Littleton ?. But chere: 

s another method of ſuffering. a recovery, than by the-tex- 
t's default; and that was by the tenant makingchis ade: 
ice, and youching over a warrantor, hm he might 
cure to make default; and then, nnn : 


ner r. . e 71. | en br e ny 
Y4 | by 


E 


s application of A. FeCBFerF upon a præcipe. It ſeems 2 - 
lvered. by the court as a, common point of learning EUW. .. 


* 
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8 could in vouching his warrantor, the judgment of recover 


EDW. IV: 


Taltarum's - 
Caſe, 


could be. Among all the caſes about recovering by de 
a recovery by default of the 'vouchee ; but it ſhould ſeei 


- preſently, that no doubt was entertained about the effect 
very purpoſe ; and that the any or rather weak _— 


| has always been conſidered as cloſing this queſtion : ne 
rkhat the court there directly decided the point; but 


was this: In a writ of entry on ſtat. 5 Ric. II. the defen 
: tiff replied, that one Taltarum had before brought a v 


at ſuch a day; that the parties appeared, and Tal/tary 
counted againſt him of his own poſſeſſion; that the tena 


_ wards came into court ; and the vouchee came not, but i 


the vouchee; by force of which recovery Taltarum enter 


very pleaded. The defendant rejoined, that all this migh 
be 2 but that before the — by 7 — the te 


HISTORY OFTHE 


was complete by all the rules of law. Such recoveries: 
mentioned by Glanville, Bracton, and all the old writer 
and were as fair a proceeding as any other adjudged ca 


fault, there is no opinion, either one way or the other, « 


from the famous caſe of Taltarum, which will be mentione 


ſuch a recovery to bar an entail. - It ſeems that it had be 
long the practice to ſuffer recoveries in that way, for thi 


then delivered was nothing new. 
Tux famous cafe of Taltarum is in 12 Ed. IV.; 


while they determined in that caſe againſt ſuch a recover 
improperly ſuffered, they ſeemed to admit, that a like rect 
very properly ſuffered would bar the iflue in tail. The caſ 


dant conveyed to himſelf a title under an entail: the plain 


of entry againſt an anceſtor of the defendant, returnab 


made defence, and vouched to warranty one King, wh 
was ready, and entered into the warranty, and the miſe: 
joined on the right ; that Taltarum imparked, and after 


contempt made default; upon which the demandant hat 
final judgment againſt the tenant in tail, and he over again 


ed, and infeoffed the plaintiff. In this manner is the recc 


nan 
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pt in tail bad e another, who. had Wee him CHAP. Xxxr. 


— 


HENRY VI. 
bron theſe pleadings: ths plunge pid aroſe : ' EDW, Iv. 


hether the defendant who claimed under the firſt entail, 4 
s barred by a recovery ſuffered by his anceſtor at the 
ine he was ſeiſed of a later entail, created fince ?. This 
the point before the court. In debating the matter, it 
emed to be agreed by the whole court, that a recovery 
default of the vouchee was a bar to the iſſue in tail; and 
ſeems as if they reſted the reaſon of its being a bar in- 
rely upon the recovery in value againſtthe vouchee. Fur- 

ter, it was faid by one of the judges, that anentail cannot 

| deſtroyed by a recovery in value, unleſs that which is re- | 
nered go in the place of the other; and that cannot be, 
meſs the recoyery in value be againſt the donor; in which 
ak it was a ſettled point, if A. give land to B. in tail, 
id he recover in value againſt A. that the iſſue of B. ſhall © 
ave a formedon of the land ſo recovered Conſiſtently Ke 4 
yith this, as the recompence goes to that iſſue only who 
ſes the eſtate, the defendant in the caſe in queſtion, who 
himed under an entail of which the tenant was not ſeiſed © 


it the time of the recovery, could be intitled to no Tecom- 
hence in "all, "On Ln nen not thy n 5 wk 
recovery. - Denn 1 
Tnus did the th in TED IN the elect © of a 15 * a 
recovery, confine itſelf to the ſtricteſt technical reaſoning. 
Upon the principle which had been admitted in Octavian 
umbard's caſe, and recogniſed in ſome others, both in 
tte reign of Edward III. and ſince, they conſidered a re- 
vmpence to the iſſue as a ſufficient reaſon for depriving A ; 
im of his eſtate; and à recompence in value to the rec. 7 | 
ree being part of the judgment i 1n a recovery on a præcipe, e 
flis proceeding was, in its very frame, happily adapted __ 
te purpoſe. A recovery ſeems to have forced itſelf upon * 

he courts, who recogniſed its effects no further than, they 

ere obliged by the legal circumſtances attending it. 
r deciſion in this n to the 


* 
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CHAP. XXI. exact requiſite of the proceeding; for. they expoſed, 4 


—— 
HENRY. VI, 
DW. IV. 


. 


the. ſtrict reſtraint 2H, Ll 


was before obſerved, that the vouchee ſhould be the donor 
who had eee to warrant . the original gi 
of the land. 

Sock were the 8 upon which a recovery x 
explained and ſupported, when it was ſuppoſed, owathel 
pretended, to be a real proceeding. In after: times, whez 
It. was conſidered merely as a a fiction for the purpoſe 
barring eſtates, tail, the ſame language was adhered to, : 
the beſt way of reconciling; it: to reaſon and to law. By 
without recourſe to theſe technical arguments, the applic: | 


tion of a recovery to the purpoſe of barring entails, ma 
be defended on other grounds equally conſiſtent and legal 


Why ſhould it not be at once ſaid, that the recoveror reco, 
vers the land by better title? a fiction, ſurely, as fair 
that of a recovery in value to the iſſue, As this is the pla 
ſenſe of it, when the præcipe is brought againſt a pal in 


fee, why ſhould it not, and why ſhould it not be, ſo ayon 
when brought againſt a tenant in fee · tail? 2 


Ir ſhould ſcem, that a light conſideration of che ftatute * 


s donis will render ſuch an apology as the infetence drawn 
froma recovery in value, perfectly unneceſſary, It was in- 
tended by that act to bind up the hands of the tenant in tail 


from prejudicing his iſſue, but not to prec]ude third perſons 


from purſuing their lawful. claims againſt the land entailed; 
It could not be faid, as in oppolition to therr rg ht. that, 
the will of the donor ſhould be. obſeryed . That ſtatute 
provides only againſt veluntary. aliepations, and, among, 
others, declares, that a fine levied.of ſuch entailed land ſhall 
be void; a fine being at that time an amicable ſuit for the 


ſingle purpoſe of transferring the. pgſſeſſion and right of 
land, But to all invaluntary alięnationms, to all recoveries.) 
by right, ſuch land entailed 1 was ſtill liable, notwithſtanding 
Ex Wahn che ganer. Agen, 


142 £8, W. r 5. 19, 207 21. * Vill. unt. vol. UI 7 64.” 
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[a recovery by lawful title, and bound only as ſuch. 

When ſuch proceedin g grew more general, it ſtill bore its ori igi- 
l import; and under all conſiderations of it, with regard 
the recoveror, recoveree, and the thing recovered, will 
bar no other comment or concluſion, but that the recovery | 


ktute de donis had not taken away ſuch a mode of aliena- 
bn; and, of courſe, an eſtate tail, in its very origin, 
s liable to be barred by a recovery in a judicial ood 
p, as well as by a collateral warranty. The lord chief 
iſtice Choke, in the caſe abovementioned, ſeems to conſi- 
it in that light; ; and when that judge had been fpoken 
in later times, as the author of a new device for batring 


{ties and opinions of judges, diſcovered by bim, and me 
ito by the reſt of the judges ©.” 

WHATEYER may be the true reaſons upon which this 
int of law is to be explained, it is certain that this lem 
feclaration of it by the Judges had a more extenſive i Ws." 
hence than almoſt any thing that ever came from the 
wurts at Weſtminſter, reſpecting private rights. It made 
1 epocha i in the hiſtory of landed property. It had the 
fe, in a great meaſure, of repealing the ſtatute de db. 


ing his iſſue, and thoſe. behind in remainder ; not by com- 
xnſating them with a real equivalent, as was required 
pon the principle af OZavian Lumbard 's caſe,' but by the 
lippoſed and ideal recompence of a a recovery in value againſt 
tic vouchee. The ſtatute had thenceforward no other 


ce . to make entails, "nu long ſubs 
Fe *39 laſt, 361. h. 


3 


s then an adyerſary ſuit; and tho“ the churchmen had CHAP. x. 


jout that, time converted it to its preſent uſe, eyen then, 8 
fl recovery was had. thereon, it carried with it the gretence EDW. IV. 


5 had by lawful right, regularly decided upon. The 


nails, he is very juſtly vindicated by the great commenta- 
ir on Littleton, who ſays, © it was upon former authori- 


Ws 3 for after this, every tenant in tail had a power of . "# 
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_ Har. XXI. flitutions of remainders, which could not have been e creat 


. 
HENRY VI. 


EDW. IV. 


Of dower. 


day of the marriage. In the ſame manner is the rationa- 


L Edward I. and the latter part of Edward III. and might 


ment to augment it by ſuch new purchaſes as might after- 
wards be made *,. Whatever might be the origin of this 


8 Henry VI. and Edward IV. that it was then laid down, 
| ns; © where a man Was ſeiſed of lands or tenements in 


| widow” s title to dower, a very material change had take: 


the common law. The two former were appointment 


the two former were to have been made, this was to be 1 


"reign of Edward III. we find the witow's dower is ſaid to 
be a third of all that was her huſband's in his l fe, in fee- 


us TORX or THE 


at common law, and which every tenant, as he came int 
poſſeſſion, had the power of deſtroying by ſuffering A reco 
very ; a power which was moſt commonly exerciſed as ſoon 
as the party was of years to do a legal ace. e 

Sieck the period when we had occaſion to conſider th 


place in the judgment of the law on this ſubject. Glan 
ville reckons three ſorts of dower ; ; that ad oftium eccleſig 
that ex afſenſu patris, and the rationabilis dos aſſigned b 


made at the time of the marriage; and if theſe were no 
made, the widow had a title to claim the third of het 
huſband's freehold ; but in analogy with the idea on which 


third of ſuch freehold as the huſband was ſeiſed of on the 


bilis dos ſpoken of by Bracton and Fleta®. But in 


ſimple or fee-tail ; as if acquiſitions that had been made 
after the marri age were to be liable to 1 This altera- 
tion in the law of dower had obtained between the 13th 0 


have crept into an eſtabliſhed piece of Jaw, from the liberty 
which was allowed even in the time of Glanville, for 
thoſe who had but ſmall freeholds at the time of aſſigning 
dower ad aſtium eccleſia, to make ſome proviſional engage- 


new doctrine, ſo n was it ſettled in the times of 


* Black. vol. II. ig 4 un 
f Vid, ant. vol. I. roo. © | 5 vid, 1 . vol. . 101 
1. vol. I. 355 Flet. fol. | 
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E fee tail general, or as beir in 8 til, CHAP. XXI. 
;his wife ſhould be endowed of the third part of ſuch lands 
and tenements as were her huſband's at any time during DW. iv. 
the coverture; ſo that not only what had been acquired 
nee the marriage, but alſo ſuch as had been _ 
ay were now ſubject to the claim of dower k. 

Ac Alx, dower ad oflium eccleſiæ was not permitted i in 
te time of Glanville to amount to more than a third; and 
it was more, it would be admeaſured down to a fair 
bird. But it was laid down by Littleton, that ſuch en- 
owment might be of the whole of a man's land. To make 
ich a dower, the man muſt be of full age and ſeiſed in fee; 

it was to be done after afſiance and troth plighted; and | 
iter the huſband's death the widow might enter without 
wy further alignment, the quantity and certainty. of the 
arcels rien been openly declared at the time of the en- 
bument l. Dower ex aſſenſu patris, could likewiſe only 

te where iS; father was ſeiſed in fee; the perſon endowing 
yas to be ſon and heir apparent; and the parcels were to 
e aligned with certainty, ſo that the widow might enter 
nithout any further aſſignment. It was thought that a 
ed ſhould be made teſtifying the father's aſſent ®, - There 
uns this difference between theſe two dowers, that a wi- 
tow might 1 waive that ad o/tium ecclſie, and reſort to her. 
lower at common law, .contrary to the uſage in Glanville's 8 
lime ; but if ſhe had | entered, the would be. precluded, 
fom ſuch option K- 1 

Ir a woman was not 1 nine years. af. age at. te 
death of her huſband, the law pronounced. that ſhe ſhould, 
wt de endowed ®. A woman could not be endowed of, 
lands or tenements which her huſband held Jointly with, 
mother, but nee . land he i in e. 
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char. XX, Neither a tenant in tail of full age, nor a Seel in ap" 


— 
HENRY VI, 


EDW. IV. 


|  Evardian in chivalry. Another ſpeties of dower mentiotied 


_ oldeſt writers upon our law, To theſe there 4s added þ 
_ Littleton another, which he calls We Ia pluis beale, Thi 


the guardian in chivalry to_hold his lands quit of th 
dower r: after this judgment, the widow might call togethel 
Net neighbours, and in their eur der n;? herſelf by 


pla beale 7. 


within age, could endow ad dium ecelgſiæ; yet an in de 
fant could endow 2x aſſeaſu patris, this not being conſtrue or 
to be an act of his own *, but of his father. tt 

Tus far of the three ſpecies of dower mentioned by th 


was where a man ſeiſed, for inſtance, of forty acres d 
land, held twenty acres of one by knights ſervice, and t 
other twenty acres of another i in focage, and took a wif 
and died leaving a ſon within age; ſo that the lord enitere 


Into one part as guardian i in chivalry, and the widow int" 


the other as guardian in ſocage. If the widow brought 
writ of dower againſt the guardian, he might pray thi 
court, that ſhe ſhould endow herlelf of the mt fair of thi 
tenements ſhe held as guardian in ſocage, according to thi 
value of the third ſhe claimed in the tenements held bj 
knight's ſervice ; 3 upon which judgment would be given fol 


8 


in ſocage u. Such iN was paid to ths: Advent of the 


by our author is, dower by the cuſtom. © Thus, in ſome 
counties, the widow might have the half of the tenements; 
and by the cuſtom of ſome town or borough, the 'whole *. 
Thus he teckotis in all, five IPecies of dower namely, 
dower by the cominon law, dower by-the cuſtom, dower 
2d oftium ceclgtæ, dower ex . Sy and m_C * ls 


Tux two eſtates: of dent by the courts, "A aigh ry 
dower, ſeem to have borne ſome relation to each other, 
as if the claim of the wife in one caſe, and of the huſhand 
in the 'other, were founded on equal conſiderations in law 

. * Lit. 46- 57. * Ibid. 48. 2 mid. 49, $0. L Ibid. 37. 7 Ibid. 51, 
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in n policy.” Thus u ſeiſin in fee, in fee - tail general, br GHAP, Kr. 


heir in ſpeeial tail, was laid down by Littleton as the 
per eſtate in the huſband to give a title of dower, and 
the wife to make her huſband tenant by the "courteſy. 
ud afterwards he ſtates it ſtill more ſpecially, that where 
, ol the parties was ſeiſed of ſuch an eſtate, as by poſſi- 
the iſſue that might be had between them would inhe- 
to its anceſtor, there the other party ſhould be intitled, 
$ the caſe might be, to dower, or the courteſy, and other 


5 
"bi 
$ 0 
ifs 


dich made the huſband donee in ſpecial tail (not being one 


the reaſon abovementioned *; which latter caſe con- 


ither ſeiſed in fee, nor in fee- tail general, nor heir in ſpe- 


v great alteration ſineg the time of Bracton i. It ſeems to 
he fame rules. Such leaſes might be made by deed, or 
ul, or in fee, the leſſor was obliged to make livery of 


iſn to the leſſee for years, or nothing would paſs to thoſe 
a remainder, by the entry of the leſſee. If the termor 


* yea \S- * 


Un. 52, 33. | + en. 30 + 12 Lax, RP 5 


ms like wiſe the above rule reſpecting the huſband, he being 


i tail, There was this great difference between the 
nee and the heir in ſpecial tail, that the latter was eman- 
ipated from all the PI of- the 1 and n 1 


tenant in tail general. 5 
Tux law concerning tenants for years hd e 5 


thout ;. and if there was a remainder over for life, in 
ntered before livery made, then the freehold and reverſion 
ere conſtrued to remain in the leſſor d. "When land was 


fo 


HENRY II. 
* IV. 


the aboyementioned eftates), if he died without iſſue, 
t the wife ſhould be endowed ; becauſe the iſſue which 
e by poſſibility might oe had by ſuch huſband, would 
we inherited the land. But if ſhe had died, and he had 
ken another wife, this , wife would not be endowed, 


hve been governed by the ſame principles, and ſubject to | 


330 
_ CHAP. XXI. 


— pmmmmnnd 
HENRY VI. 
IDW. IV. 


Tenant at will. 


the writ would. nevertheleſs. ſay, guad tenet ad. termin 
annorum; for no other form of writ could be had d. 


Littleten deſcribes this as © a letting to have and to he 
cc at the will of the leſſor;“ but it was underſtood to be 


fore, if a leaſe was made at the will of the leſſor, the |; 
inferred that it was alſo at the will of the leſſee ; for it mi 
be at the will of both parties. When Littleton therefe 
ſays, that ſuch a tenant had no certain nor ſure eſtate, h 
might be put out whenevex, the leſſor pleaſed, it Gate 
added, that the leſſee alſo might leave the land hene 


| be exerciſed in defiance of all juſtice and equity; for ift 
leſſee ſowed the land, and the leffor put him out before i 


regreſs, to cut and carry the corn. But a leſſee for yeat 
who knew the end of his term, had not the like indulgenc 


-was not bound to ſuſtain, and repair, as @ termor fer yea 
was; but if he committed voluntary waſte, in pulling dow 


an action of e {4 Gl leſſor might aid or hay 


1 b Lit 66. oh x op — 5 gt : 71 Hey, VL, . 
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fo let * years, the leſſee mightenter after the death of t 
leſſor, becauſe he derived his title from the leaſe; whi 
differed from a feoffment; for if livery was not made durii 
the life of the feoffor, the feoffment was void, and i 
land deſcended to the heir of the feoffor . It was not u 
common to let tenements for the term of half a year, 
quarter of a year; and if ſuch tenants committed wa 


Tux precarious poſſeſſion: deſcribed by Brafton* * ſee 
Kill to have continued under the title , tenant at wi 


the will of the leſſee, as well as of the leſſor f; and thed 


he pleaſed. Nevertheleſs, the will of the leflor was not 


corn was ripe, the leſſee was to have free entry, egreſs at 


for if he was ſo inconſiderate as to ſow the land, when | 
knew his term would end before it was ripe, the leſſor 
reverſioner would have it, by laws. A tenant at w 


a houſe, ſelling trees, and the like, the leſſor might hat 


% 


bahn of debt for rent reſerved on a leaſe at wills, A 
fofſee to whom no livery of ſeiſin had been made, was 


conſtrued to be a tenant at will; for the words of the deed 
mdicated the feoffor's will that he ſhould have the land &; 


could not have it but at the will of the feoffor, 


ConDiTIONAL ESTATES had always made an important 
ile in our law ; they are treated of at large by Bracton i; 

ud the uſeful purpoſe ſuch modifications of property an- 
ered in providing for the contingencies of men's circum- 


miting, 


Tas princi ipal 1 eftates, in the early times of 
ur law, were ſuch as had been converted into eſtates. tail 


different head; the ſuppoſed condition being no longer a 
hbject of confideration. The chief eſtates upon condi+ 


urs, The others cannot 2 be waren under any 
articular denomination. 


ESTATES upon condition, in a legal view af them, were 
condition in (= An inſtance of a condition in deed is, 


u his heirs a certain rent payable at a certain day, yearly; ; 
ith a condition, that if the rent was behind, it ſhould be 


and only till he was ſatisfied ; .: 1n which caſe he wane an 


Inn | -- on et x 
ima. 70, "TS, | SMS OY 


ut there being no livery, or ſpecification of eſtate, 10 | 


fon that now appear in our books, are ſuch as were 
ade to ſecure a loan of money, and were. termed mort. 


f two ſorts; that is, upon condition in deed, and upon 


were a man infeoffed another in fee, reſerving to him 
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Eſtates upon 


kinces made them very common, and they were brou ght 
ito frequent diſcuſſion in our courts in every period from 
the reign of Henry II. to that of which we are now | 


ue ſtatute de donis. Theſe had long ſince fallen under 


vful to the feoffor and his heirs to enter; in ſuch caſe 
he feoffor might enter, and intirely ouſt the feoffee wn. 
R the condition was, for the feoffor to hold the 
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EDW. IV. 


Mortgages. 


CHAP. XXI, 


— — 
HENRY VI. 


imputation and puniſhment of uſury?. The common . 


lender in fee, upon condition that if the feoffor paid to th 
die before the day of payment, his heir or executor 


viſion to that effect in the deed ; for the heir was conſidere 


entered, the feoffee had no remedy by law to recover t 
money, which he loſt by his own default and obſtinacy 


HISTORY OF THE 


ter and take the profits, as a diſtreſs z but when he was f 
tisfied, the feoffee might re-enter". The words conſt 
tuting ſuch conditions were various; as, ſub conditione gu 
&c. \ proviſo quod, Sc. fi contingat quid, &c. tunc, &c.s 
and in all theſe inſtances the feoffee had an eſtate upq 
condition. | 

Tx principal of theſe 8 upon n Ve deg 
was a mortgage, or mortuum vadium; A ſecurity we 
known in the time of Glanville, who ſtates it, howeve 
as a hard bargain, and ſuch as ſubjected the lender to 


of making this ſecurity, was for the borrower to infeoff t 


feoffee at a certain day ſuch a ſum, the feoffor might enter 
Sometimes a gift in tail, or a leaſe for life or years, 
made in mortgage r. It was held, that ſhould ſuch feoff 


might tender the money and enter, tho there was no prd 


as having an intereſt in the condition, and the grand ol 
ject was, that the money ſhould be paid at the day, whic 
might be as well done by the heir as the feoffor : but 
8 who had no intereſt could not make ſuch tender 
If the feoffee refuſed the money ſo tendered, and the feoffd 


If the condition was for the feoffor to pay, not at à certai 
day, but generally, and the feoffor died before paymen 
this was held differently ; ; for, in ſuch caſe, the heir coul 
not make the tender ; becauſe a condition. for the feofta 
to pay, was the ſame as ſaying he ſhould pay during hi 
life ; ; and when he died, the time of 2 tender wa 


* 
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tions by heirs, are to be found in Bracton J. If the feoffee 
na mortgagedied before the day of payment; the feoffor ought 
o pay the money to the executors, and not to the heir; the 
cate being given in lieu of money, which would otherwiſe 
have come to the executors. But ſometimes the deed ex- 
xefly ſtipulated that the money ſhould be paid to the 
koffee, or his heirs *. | 


SOME doubts had ariſen about the hes OR the feoffor 
n mortgage was to tender the money. Some ſaid upon the 


qua 


ind, But Littleton was of opinion, that he was bound to 
& the feoffee whereſoever he was in England; the ſame 
if money was to be paid on a common condition in a 


bligee," if in England, otherwiſe the obligation would be 


undition to depend on the land *. There was this difference 


he latter need only be tendered on the land. It was 
berefore adviſeable and ſafe for the feoffor in mortgage to 


ich was commonly the practice; as, © in the cathedral of 
igt. Paul's church, in London, within four hours next be- 


nd the like ſpecifications, which aſcertained to a certainty ' 
th the time and Place. ©, Tho the feoffee was not bound 
receive the money in any other than the place limited; 
if he ſo pleaſed, it would equally avail the feoffor z 


nifaCtion * 2 tho? not a twenticth part of the 


I Lit. 337. 1 „ = 340. 8 
7 Vid, ae 1 294- oY d Thid, 341. „ 
Lit. 138 _ © Ibid, „ 


nd, becauſe the condition, it was ſaid, depended upon the 


brfeited. He likewiſe thought that the eſtate might more 
wperly be faid to depend upon the condition, than the 


ppoint by the deed a ſpecial place for the payment; and 


fore the hour of noon, at ſuch a pillar within the church, 


ud fo 5 it would, if the feoffee accepted any other thing in 


339 


ut. Many ſimilar queſtions upon the performance of con- CHAP. xxx. 


9 
HENRY VI. 
EDW. Iv. 


nd; in which caſe the obligor was bound to ſeek the 


ktween a ſum in groſs and a rent iſſuing out of land, that. 
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CHAP. XXI. value . Thus ſtood the law repeating mortgages in the 

3 emo reign of Edward IV. 

EDW. Iv. Wurz eſtates were to be raiſed or defeated by tl 

| mance of a condition, it appears from the above caſes, thal 

any perſon who had an intereſt in the condition, or in 

land, might make offer to perform that condition. Agai 

where a feoffment was upon condition, that if the feoffe 

paid to the feoffor at a certain day ſo much money, thi 

feoffee ſhould have the land to him and his heirs, and if he 

failed, the feoffee might enter; if the feoffee, before thy 

day of payment, made a feoffment to another, and the ſe, 

cond feoffee tendered the money, he would have the eſtat 

without the condition being ſo expreſſed: and this was, be 

cauſe he had an intereſt in the condition for the ſafeguar 

of his eſtate. The ſame if the firſt feoffee tendered it, bez 

cauſe he was privy to the condition ©. _ 

CONCERNING theſe conditions for entry it ſhould be ob 

Ne that they, as well as rents, could be reſerved q 

given to no perſon but only to the feoffor, or donor, a 

| | his heirs. For if a man let lands for life, rendering 

rent, with a clauſe of re-entry for non-payment, and the! 

| 4 granted the reverſion with attornment, the grantee of tit 

| reverſion might diſtrain for the rent, as incident to the 

= 1 reverſion, but could not enter, the right of entry bei 

gone for ever. In like manner, if a reverſion came to 

lord by eſcheat, the lord might diſtrain, but could not ava 
himſelf of a condition of re- entry s. 

Ir was laid down as a rule, that wherever land 9 

: | granted for a term, with condition to hold in fee on payin 

£ i2 | a certain ſum, it was always neceſſary that livery of ſe 

_ | ſhould be made upon the grant when the leflee firſt entered 

for the fee and freehold could not paſs without livery, thi 

| being one of the moſt eſtabliſhed rules of the antient law? 

A queſtian of law aroſe upon ſuch a livery made to a terme 

for years, which has been debated fince with — 


Lit. 344. uu. 348. 
© Ibid 336, h Ibid. 349- 
5 Ibid. 346, 347 « 
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rence of opinion. Where land was granted to a man for 
term of five years, on condition that if he paid to the 
grantor within the firſt two years 40 marks, he ſhould 
have the fee-ſimple, or otherwiſe ſhould hold it only for the 
fre years, and livery of ſeiſin was made upon the grant; 
Littleton ſays, that the grantee, in- ſuch caſe, had a fre- 
fmple conditional - but if he did not pay the 40 marks with- 
in the two years, then the fee and freehold would be imme- 
lately adjudged in the grantor. For notwithſtanding the 
common rule, that in feoffments upon condition the feoffor 
had not the freehold before his entry, yet, ſays he, that was 


could not here; for the grantee had ſtill a title to occupy 
br three years ; and during that occupation, if he commit- 
ed waſte, the grantor might have a writ of waſte, which 
Littleton conſiders as another proof that the reverſion was 
n him i. The doubt, however, with later writers, has 


nd of the two years, but rather how it paſſed out of him 
turing the two a z that is, how the 3 could have 
; fee conditional. 10 

Trosz who differ from Littleton ſay, that as the fee- 
lmple was to commence on a condition precedent, it could 
vt paſs till that condition was performed; and in ſupport 
this opinion, they vouch authorities in the reigns of the 
bree Edwards and of Richard II. But the caſes relied 


ticumſtance which conſtitutes the foundation of Little- 
a's opinion, for it is not expreſsly ſaid in any of them 
hat livery of ſeiſin was made; and Littleton has himſelf 


he freehold and inheritance paſſed. It is therefore argued on 


confined to caſes where he could lawfully enter, which he 


not been, whether the reverſion was in the grantor at the 


yon ſeem, many of them, to differ from this, in the grand 


kid, in the preceding ſection, that without livery nothing of 


tie other ſide, with ſome ſhew of reaſon, that when the leſſor 
made livery, as in the preſent caſe, it would not be con- 


a 


"CHAP, XXI. 
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HENRY VI. 
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34 
- CHAP. XXI. 


— —— 
HENRY VI, 
EDW. IV. 


there, if the huſband died in the life-time of the wil 
before any eſtate in tail was made, he might fulfil the con 


woith remainder, after her deceaſe, to the heirs of the body 


the ſhifting of the freehold and inheritance on condition 


to the ſpirit and deſign of it. Thus, if a feoffment w: 


back to the feoffor and his wife, and the heirs of their 


ble; which Littleton thinks he would do by giving th 


band: for as ſhe could not have an eſtate in tail, it v 


eſtate ſhould be made to the iſſue, and to the heirs of ti 


of the father. Again, if there was a:conditipn. tp infed 
ſeveral perſons to them and their heirs, and they al di 


HISTORY OF THE 
ſiſtent, that againſt his own livery a freehold ſhould remai 
in him; and, ſecondly, it being a rule of law, that liver 
muſt paſs a preſent freehold to ſome perſon, and cannot 
give a freehold in futuro, therefore the freehold and inhe 
ritance muſt ' paſs immediately, and not expect till the con. 
dition was performed. Theſe were principles well knows 
in the time of Littleton; and his commentator declare 
that there is both reaſon and authority on his ſide *, Upor 


and contingencies, Bracton had been very explicit, as Wi 
have ſhewn in the former part of this work . 


Ir, by the act of God, a condition was 5 im. 
poſſible to be performed, the law permitted the party t 
acquit himſelf by acting as nearly as could be accordin 
made on condition that the feoffee ſhould give the lan 


bodies, with remainder to the right heirs of the feoffor 


dition by making an eſtate as much like the other as po 
wife an eſtate for life without impeachment of waſti 
the huſband, remainder to the right heirs of the hu 
reaſonable ſhe ſhoyld at leaſt have an eſtate —_— in 
peachment of waſte, which was one advantageous p Eropert 
of an entail ®, © If the hyſband and wife both died leay | 
Hue hefore the gift was made, then our author thought: 


body of his father and mother, remainder to the right hei 


f x a. 277: ! Vidpant, yol, L. 296. e Li. 352, ma 35 
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tefore the eſtate was made, then an eftate thould be made CHAP. xxI. 
o the heir of him that ſurvived of them, habendum to him r | 
EDW. IV, 


and the heirs of the ſurvivor®; for this would keep the 
and in the line for which it was intended: whereas if the 


imitation had been to the heirs of the ſon, then it might, 
won failure of heirs on the _ of His "ow goto *_— | 


ix parte maternd ?, 


Ir the feoffee did any thing that affected the land, 30 


lifabled himſelf from making as good and complete an eſtate 


s when he was infeoffed, the feoffor might enter. As if a 


koffee, before the performance of the condition, infeoffed 
wother, or made an eftate for life or years to another 1; 
he married before the condition performed (for his wiſe 
ecame intitled to dower out of the land, whether he made 


he eſtate or not) T; if he charged the land with a rent, or 


hound himſelf in a ſtatute, the feoffor might enter: ne- 


ſertheleſs, when the feoffor entered, all incumbrances and 


A 


tharges made by the feoffee were defeated and void. 
THE laſt order of eſtates upon condition in deed, now 


n uſe, was where a reſtraint was impoſed on the feoffee 


jith regard to alienation, or any other circumſtance. In 
he early ages of our law, a feoffor conſidered a grant fo 


nuch in the light of a gratuity, that he ſubjected it to almoſt 


uy ort of reftraintand condition, which did not tend to the 
ident breach of ſome law. With. reſpect to alienation, it 


ns very cbmmon, in the clauſe of permiſſion to alien, to 


dd, eæceptis viris religiafis et Fudgis ; and when a elauſe 
as neceſſary to enable the feoffee to alien, it was not re- 


nackable that it ſhould be giyen with certain reſtrictions i. 


was not uncommon to add a prohibition from aliening at 


and very frequent to impoſe a fine for alienation. Theſe 
Ind many other checks were thought to be lawful and rea- 


mable for eons affix to their grants, ' in confiderkion 15 


51 384. F 7 Litt. 357. 
? I Inſt. 226. 15 e * Ibid. 358. | 
9 Le. 3557 356. 2 ö Vid ant, vol. E 297. | 


* Fe ; 
"WL op: © . . | 


char. xXI. of the poſſibility of reverter, which the law ſuppoſed to ri 
HENKYVL, 
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main in them after their feoffment : but the ſtatute qu 
emptores took away the force of this reaſon; as ſince 
act nothing remained in the feoffor, after a feoffment in fel 
We find it accordingly laid down by Littleton, that a feof 
ment in fee, upon condition that the feoffee ſhould not alie 
was void in law; for the law annexing to the tenant in { 
the power of alienation, it would never endure a conditic 
that was to take away all the power it gave n. But it v 
. Nill held, that a partial reſtraint might ſtill be impoſed; : 
that the feoffee in fee ſhould not alien toa n 
fon *. x 
Surn conditions were = when cxkelaed; not to de 
feat, but rather to favour, the great deſigns of the la 
Thus reftraints on alienation carried a more plauſible ce 
lour, when connected with eſtates tail, the law having pre 
nounced that thoſe ſhould be maintained in the form whic 
was given to them by the donor. If therefore land \ 
given in tail, on condition that none of the tenants in t: 
ſhould alien in fee, in tail, or for the life of another, b 
only for their own lives ; this was adjudged a a good' condi 
tion, becauſe ſuch alienation and diſcontinuance would þ 
contrary to the will of the donor . Again, a gift in t 
might be made upon condition, that if the tenant in tail e 
his heirs aliened in fee, in tail, or for term of another man} 
ife, and alſo if all the iſſue of the tenant failed, then 
ſhould be lawful for the donor and his heirs to enter. Suc 
conditions were held to be good, fo as not to defeat, but 
fave the enall to the reverſioner; that being the courſe ii 
which the la would otherwiſe diſpoſe of the land.. W 
have before ſeen, that ſuch conditions for preferving entai 
were mann we jules ode 
per ta ſupport them * * 3 


ä 5 


* — 
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jon condition inlaw might, in the full extent of the term, HENRY Vi 
dude moſt eſtates in the law, as there was hardly a ROW, . 
King that did not bind the tenant to certain terms, which 
joht be ſaid to be the conditions on which he held his 
ute, Thus, if a parkerſhip was granted for life, there 
s a condition in law annexed to ſuch office, that the 
ker ſhould do his duty, or otherwiſe the grantor might 

{ him v. There were many inſtances of that kind, which 
very ealily be ſupplied by the imagination of the . 
aer. | 
ALL the bifferent eſtates beenden might belong 
more perſons than one; and when an eſtate Was ſo 
ſeſſed, the owners were either parceners, jointenants, ar 
ants in common. The nature of ſuch tenancies has not 
therto been ſufficiently diſcuſſed; but they were now be- 
me too important an article to be ee We 
ul begin with parceners. = 
THESE were,. when daughters or ms pals heirs took Of parceners. 
eſtate in fee or in tail by deſcent ; and in ſuch caſe they | 
re all reckoned but as one heir. As ſome might feel an 
convenience' in poſſeſſing land in this way, the law had 
miſhed a writ de partitione faciendd, which we find men- 1 
med fo early as the time of Bracton as a judicial pro- 
teding, by which one or more parceners might compel 
others to come into a partition of the eſtate amongſt 
emi, A partition was ſometimes made by deed or by 
vole ©, with the general conſent. of all the parties. Thus, 
mer ſome friends would divide the land as nearly in equa- 
as could be, and the eldeſt made the firſt choice; or it 
ould be agreed between them, that each ſhould have 
tain particular tenements . In theſe caſes, the part the 
de b uſed to be called, by way: of OY 


Ln. 387. | 7M Lit, 250, 
' Vid, ans L ta. "541 14 AAS. 
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Tavs far of on: upon condition by deed : FORE held ' CHAP, Kt - 


- CHAP. xxl. the enitia pars: If the eldeſt ſiſter made the partition, 
— — 
HENRY VI. 


-4 tion of the whole l. 


every claimant might have a lawful equality. Forinſtanc 
if two houſes deſcended to two parceners, the one prod 


tione  factends Þ. b. 


his bailiwick, make partition, aſſigning a part to each p- 
cener: no mention was to be made in this judgment 
any preference to the eldeſt ſiſter beyond the others 
but it was left wholly to the ſheriff to aſſign as he pleaſe 
and he was to certify the partition to the juſtices *. _ 


ners; for if there were three parceners, and the younge 
would have partition, and the other two would rather hc 


ſanQion of law, or by the parties upon an agreement, t| 
great object of both was, to obtain an equality 3 and the 
fore, when property was circumſtanced in a. partic 


| 27 5 ne” be made i in this manner : nr parcens 
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was thought a reaſonable piece of equity that ſhe ſho 
chuſe laſt, cujus ei diviſio, alterius eff electio. Anoth 
voluntary partition was by lot: they uſed to write up 
ſeparate ſcrolls different parts of the land, and theſe bei 
rolled up in wax, and mixt together, the eldeſt ſiſter dr, 
the firſt ball, and then the others 8. If they could come 
no agreement about either of theſe amicable methods, th 
then had recourſe to the pay one, by writ 4 50 


Tux judgment upon this writ was, that mandel 
be made between the parties, and that the ſheriff ſhould 
in perſon to the land, and, by the oaths of twelve men 


A PARTITION need not be made between all the pere 


in parcenary, then one part might be allotted in ſever: 
to the one who wiſhed it. But this was in caſe of partitid 
by agreement only; for on a writ, there muſt be a pa 


. WHETHER partition was made 4 the ſheriff ed 


way, there was ſome difficulty ſo to marſhal it, 


cing twenty ſhillings, the other ten ſhillings rent per an! 


4 hay 7 5 
; 1 — 
” : . i by 


po "ES £ 83 $ 
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icht have a houſe, and ſhe who had that worth twenty CHAP. xxl. 
lings per annum, would be required to pay a yearly rent 888 | 
fve ſhillings iſſuing out of her houſe to the other parce- EDW. Iv. 
and her heirs a. This, though without deed, being a 
at charge, might be diſtrained for, into whatſoever hands 
land went. 

Ir a partition was made between tenants in fee, and it 
found afterwards to be unequal, it was, nevertheleſs, | 
ding on all parties; but not ſo between tenants in tail; 
cthough they were bound during their lives, yet the iſſue 
either might diſagree to the partition, and enter upon the 
nd, and occupy the whole in common as if no partition had 
en made. In like manner, if a partition was made by a 
gcener's huſband, ſhe might enter after his death v. The 
Ine of a parcener within age, who might enter either before 
ifter ſhe came of age; but if, when of full age, ſhe took 
| the profits of her allotment, this would be conſtrued 
ch an agreement as would confirm the partition e. 
Tae ſtatute de donis created ſome difficulties in the 
y of partitions. Thus, if lands deſcended to two 
ughters in fee and in tail, and, upon a partition, one 
ok the lands in tail, and the other thoſe in fee; if the 
jo took the land in fee aliened it, and then died leaving 
ſie, the iſſue might enter into the lands i in . and Hobs 
bem in purparty with the aunt . 

THERE was a ſpecies of eftates-tail that ded ſtill 
rater difficulties in making partitions, and theſe were 
lates in frant- marriage. If a man was ſciſed in fee, and 
ad two daughters, and on the marriage of the eldeſt he 
e lands in frank-marriage, and afterwards died ſeiſed 
lands of greater yalue than thoſe given in frank- marriage; 
twas a rule, in ſuch caſe, that neither the huſband nor 
Jie ſhould have * purgartyin ſuch remnant * 


Ui. W p Lit. 256. 
Pry, 2524 2530 - |  ®* Ibid, 258. NY 
* 255. 8 0 7 Ibid, 260, 261. 8 


wit 


CHAP. XXI. unlefs they would put their lands held in frank-mar 
8 into what was called hotchpet with the remnant, and 


E. Iv. 


ed of her part by one who had lawful title, ſhe mig 
dave a claim upon the other allotments, as if no partiti 
| had been made. Thus, if land, part of which | 
poſſeſſed by juſt title, and part acquired by diſſeiſin, 


'* alenee, it was held, the parcener could not then enter « 


tn againſt the aienee*, a 0 8 gn oY 


agree to this, then the youngeſt might hold the remnant 


This law of Hetchpot held only where the lands deſcend 


caſe where lands did not deſcend in fee- ſimple J: all dons 
dut thoſe in frank- marriage might have their purparty 
9 fuch deſcended land without coming into hotchpot . 


ed on the parcener to whom the land of which he had be 
_ difleifed was aſſigned, then ſhe might enter upon her ſilt 
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make an equal diviſion of both together: if ſhe would! 


her ſeparate uſe*. A gift in frank-marriage being an 
yancement to a child, it was collected from ſuch refuſal! 
put into hotchpot, that ſhe was conſcious ſhe was ſufficier 
ly advanced ; and therefore it was but reaſonable, that 
ſhould have no claim on what remained for the other chile 


T = — E > 


from the donor; and it did not take place if they ca 
from any anceſtor of his *; nor where the lands in fr 
marriage and the others were faqs van? x nor in 


Ir was a rule, that ſhould one of the parceners be eyil 


ended on two parceners ; and the diſſeiſee being an i 
fant, and fo not barred of his entry by the deſcent, eng 


and hold her ſhare in parcenary with her. But if ſhe hi 
aliened the land in fee, and the infant had entered on 


her co- parcener; but ſhe might, if the aliened only a N 
ticular eſtate, and continued ſeiſed of the reverſion?. 
ht have a writ of pan 


» Titt. 266, 2673268. . 1 275. e 


0 
* Idid. 269. 5 2 Ibid. 263. 
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Tavs flood the law concerning parceners. Parceners CHAP. XXL 
xe uſually females 5 none but females being able to take 
\ eſtate together, by the general law of the kingdom. EDW. W. 
t by the cuſtom of gavelkind, males might hold lands 

parcenary 3 the Gefcont there — to 2885 the males 
% 

T . condition of Nane e bore ae apparent affinity Jointenants. 
that of parceners, but there was a material difference 
en them. The firſt difference was, that jointenants 

& their eſtate by purchaſe, and not by deſcent *Þ Again, 
nature of jointenancy was, that the ſurviving te- 
ut ſhould have the intire eſtate to himſelf. Thus, if 
ee were infeoffed in fee, and two had iſſue and died, 

u the third would take the whole. But it was different 

th parceners ; for-if there were three parceners, and one 

kd leaving iſſue, that iſſue took the part belonging to the 
rcener ; and if ſhe died without iſſue, her coheirs would 

te her part as parceners, and not as Jointenants *. Te - 
not only among jointenants of eſtates of freehold that 
wirorſhip prevailed, but it held alſo between thoſe who 
x 2 joint eſtate or poſſeſſion of a chattel, real or perſonals _ 
hof a leaſe for years, or of a horſes: the ſame of a debt 
duty; for if an obligation was made to many, the ſur- 
Nor would have the whole debt: the ſame of other cove- 
nts and contracts b. But this did not extend to mer- 
unts ; for it was laid down by our law, that / jus accreſ- 
li inter mercatores 92 e ee locum non 
, 35 
A eſtate was foutefines ſo limited, this the 8 
tre jointenants for their lives, and tenants in common 
| the inheritance, As where lands were given to two . 
n and to the heirs of their two bodies begotten; in this 
iſe, the donees had: a Joie eſtate for their lives, and 1 ns 
Lit. 269. Os = Lit, 1281. 5 

a nn e 

i Ibid, 28% . laſt. 183. 
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HA. XXI. they had ſeveral n for if one of the Sion; 
—ͤ | 


HENRY VI. 
''EDW. Iv. 


| ſimple; and if he who had the fee-ſimple died, the. oth 
tenant had the intirety by ſurvivorſhip l. | 


cumbrances made by the jointenant : thus, a rent char 
granted by a jointenant would be good during his life, b 
void as againſt the other jointenant, It was otherwi 


by deſcent from the parcener who died, which the joint 


hold them in common. For the former words gave 


in marriage: the inheritances, therefore, muſt of nece 


Again, if lands were given to two and to the heirs of ot 


eſtate, ſo neither could he deviſe it; but a parcener co 
deviſe her moiety". The ſurvivorſhip was a title pe 
mount to every thing that the jointenant could do; tl 
| Whole eſtate was conſidered as belonging to each, 


Kall the lands and JETS is one tenant Jointly ſeiſe 
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iſſue and died, the other would have the whole by ſurviyg 
ſhip for his life; and if the ſurvivor had likewiſe Hue ; 
died, then the iſſue of one would have the one moiety, : 
the iſſue of the other the other moiety, and they wo 


complete eſtate to the donees for their joint lives; and 
they could not by poſſibility have an heir between the! 
the law gave them ſuch an inheritance as they could tak 
namely, to the heirs which each ſhould reſpectively beg 


be ſeveral, without any ſurvivorſhip between the iſſue 


they were jointenants for life, and one of them had the fe 


TRE title of ſurvivorſhip ſuperſeded al charges and i 


in caſe of a parcener ; becauſe the ſurviving parcener to 


nant did not”, If a Jointenant could not encumber t 


therefore it would be diſpoſing of the property of other 
for one to have prevented its coming to the longeſt lv 
in as perfect a ſtate as when the gift was originally ma 
to them. It is upon this idea that: jointenants were faidt 
be ſeiſed per my, et per tout; or, as Littleton more fully ex 
preſſes it, © In every parcel, and by every parcel, and 


* Litt. 283. mid. 235. = Wi- 236, ® Ibid, 217 


& wit 
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88 
viyq nt eſtate in the law, that tho” it might be parted by the 3 
e A eement of the jointenants, yet there was no writ to EDW. Iv. 
7, npe! a partition as between parceners v. Notwith- 
wodWnding the above piece of law, upon a rent charge grant- 

by a jointenant, if a leaſe was made by a jointenant 

o died before the leſſee entered, the leſſee might, not- 

ihſtanding, enter; and the reaſon of this difference is 

ted by Littleton to be, becauſe the tenant had a right in 

land by force of the leaſe, and therefore the ſtate of the 

id was altered i in the life of the tenant, which was not 

caſe in the rent charge %. If land was given to a huſ- 

id and wife, and another perſon, the huſband and wife 

k only half, becauſe they are reckoned but one © LE 

aw T. | 

Tur title of parceners, as was before POR accrued ads 

leſcent; that of j jointenants, by purchaſe; but tenants 

common might be by both titles; and tenants of both 

above deſcriptions might become tenants in common. 

mants in common were ſuch as came to lands by ſeveral Tenants in 

e but held them in common pro :znd:v:/o, ſo that nei- 
r knew the part that belonged to him. Thus a join- 
ancy might become a tenancy in common; as if one join- - 
unt aliened in fee to another, ſuch feoffee would hold in 
mon with the other jointenants, becauſe he took his 
it: by a different title from that of the jointenant with 
bm he held*; but if the jointenants were more than 
, thoſe who had not aliened, held their part jointly with 
uſual ſurvivorſhip*. If an eſtate was given to two per- 

6, without more faying, the conſtruction of law upon 
rs, that they were jointenants; but if it was to two 
as or to an abbot and a ſecular nin and the 9 


Wit, %% ð . x Lit. 291. „„ 4 
bid. 290, bg _ 55 Ibid. 292. | 
lid, 3 Idid. 294. 


gith his companion ». - So great a favourite was this CHAP, xxl. 
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Ns 
car. XXT. this was held to be a tenaney in common If land! 
7 given to two to hold, the one moiety to one and his he 


IN V 
EDW. 1V. 


' moiety of his land, the feoffee and feoffor held in commor 


held, that in ſuch caſe the reverſion was ſevered, and 
leſtor held in common with the other Jointenant*, | 
| cording to the opinion of Littleton, though ſome thou 


one releaſed all his right to another of them; the perſo 
whom the releaſe was made, would hold ſuch third | 
with his companions in common. If one parcener aliet 
0A ſtranger d, d the alience would hold in common 6 


common occaſioned a difference in the actions they broug 
they were ſometimes to be joint, and ſometimes ſeveral. 
like manner, tenants in common in ſome caſes might jc 


muſt have two aſſiſes, becauſe they were ſeiſed by ſevd 
titles; but it was otherwiſe of jointenants, who, on 


long as the land remained undivided 4. Where two tens 


pound of pepper, and a hawk, or a horſe ; if they nr 


HISTORY OF THE 


the other moiety to the other and his heirs, it was a tenat 
in common x. I he ſame if a man infeoffed another of 


Ix there were two jdintenants in fee, and one let 
part that belonged to him for the term of his life, it 


otherwiſe. Again, if there were three jointenants, 


the ocher parceners. 
TRE different condition of jointenants and tenants 


and in ſome were driven to bring ſeveral actions. For 
ample; if two tenants in common were diſſeiſed, 


count of their joint title, muſt join in one aſſiſe . 1 
heirs of two parceners, though they came in by ſey 
titles, would, notwithſtanding, be intitled to one aſſiſe, 


in common let their land, reſerving a certain rent, a 


for this, and the tenant made a reſcous ; in ſuch caſe, as 
the rent and pound of Peppers they might nave two ſen 


* t. 296, 297 Litt. 304. 


* Ibid. 298. Poa: > Ibid. 309. + +; ta 
F Ibid, 299. 5 bk 9 Ibid. 311. * I It 


> Ibid. 392. Ci, L Ibid. 313. 
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übles; but as to the hawk or Wade they could have only CHAP. xxl. 
ne. The reaſon of this difference, as given by Little- N r 
on, is, that the rent and pound of pepper might be appor- EDW. w. 
joned to each according to his moieties; but as no moi- 
ty of a hawk or horſe could be had, therefore, notwith- | 
knding their eral titles, they could have but one afliſe kl 
f ſuch things *. | 
THOUGH tenants in common were 8 to have 
breral actions of ſuch things as concerned the realty, on 
count of their title to the realty being ſeveral, yet in per- 
nal actions they might join; as of treſpaſs, for breaking 
heir houſes, breaking their cloſes, feeding and ſpoiling their 
js, cutting their woods, fiſhing in their piſcary, and the 
ke f. In like manner they might bring a joint action of 
dt for rent, becauſe it was in the perſonalty; but if they 
owed for the rent, they ought to ſever, becauſe it was 
the realty ?. Tenants in common might make partition . 
agreement; but they could not be com pelled by law to 
] 2 
: As perſons might be tenants in common of a freehold, 
might they of a chattel, whether real or perſonal; and 
2 ſimilar way might one Jointenant of a chattel make 
perſon to whom he aliened his moiety, tenant in com- 
In with the other jointenant |, One tenant in common 
a term for years might have an eje&ione firme againft 
other; ſo might a guardian have an ejectment of ward 
lands held in common; theſe being things that might be 
portioned and ſevered. But one tenant in common could 
have treſpaſs quaſi clauſum fregit againſt the other, 
cauſe, by the nature of their eſtate, each might enter 
l occupy per my et per tout. And in chattels perſonal, 
lone tenant in common took the whole, there was no 
5 e but he muſt retake it, if he 


Lit. . Lin. il. 
Ibid. 315. FR I This 9199 320 gate. 
| Ibid, 316, 217, 4 


eye 


chap. XXL. could. The fame of chattels real, that could not be fo 


i vered; as the wardſhip of the body (though we have ſee 


EDW. IV. 


an he ſaw a fit time *. 


moſt antient ways of conveyance were by feoffment an 
by fine, both, which have been. frequently mentioned 
Deeds of releaſe and of confirmation had lately become mo 


filled ſome ſpace in the learning of real property. 


meum, gue habui et habeol. We are told by Littletor 


modo in Futurum habere potero; but theſe words, ſays th 
author, were null, and void; for no right paſſed by a n 


where there were father and ſon, and the father was di 
deed to the diſſeiſor all the right he had or might hai 
fon might enter, notwithſtanding the releaſe ; becauſe | 


night deſcended to him after the am 


the releaſe good a. Thus the ſon of the diſſeiſur had a fre 


1 Y * 7 
Fe 4 : 4 } LR 
x 1 
5 1 ö S 


us TOR of THz 


it was otherwiſe of the land), where the one guardiat 
could only take the body out of the dean's of 2 _ 


NexxT to the nature of elkttes we are led to dakar thi 
modes by which they were created and conveyed. T 


common; and the diſcuſſion of their deſign cog ene 


A PERSON might convey all the right he had in lands 
tenements by a releaſe, the form of which was, Noveri 
univerſi, &c. me remiſi fe, relaxdſſe, et omning de me 
heredibus. meis quietum clamaſſe totum. jus, titulum, et la 


that ſome releaſes went further, and added, gue quovi 


leaſe, but that which the releaſor had at the time. Thu 
ſeiſed, and the ſon, during, the father's life, releaſed | 
without clauſe of warranty, and then the father died, t 


had nothing in the land during his father 8 life, but tl 


In caſes of releaſe of all a man ' right i in hack; hes 
leſſee ſhould have a freehold in deed or in law, to m 


hold in law by t mee an entry, and a r 


i 323. 


w Ibid, 446. vid vo. 
ideas - 


* Ibid, 442. Noe 
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there was no freehold either in deed or in law, as where 
te diſſeiſor let the lands for life, with reverſion to himſelf, 
; releaſe to the diſſeiſor would be good, by reaſon of the 
reverſion v. So if there were remainders over, a releaſe ta 


for life was diſſeiſed, a releaſe to a remainder-man would 
he void, becauſe he had not a remainder in deed, but only 


and ſo vice ver/a of a releaſe to the freeholder *, | 
TE form of a deed of confirmation was this: Rati- 


irmation differed in many reſpects. As for inſtance : If 
man let lands for life, and the tenant for life let them for 
forty years, and the firſt leſſor confirmed the eftate of the 


Mtuiog the term for years, the firſt leſſor could not enter *, 
But a releaſe by the firſt leſſor to the tenant for years 


z releaſe to a tenant for years was not good, unleſs there 
nas a privity between him and the releſſor x. Thus if the 
liſſeiſor made a leaſe for years, and the diſſeiſee releaſed ta 
he termor, it would be void, but a confirmation would be 
good Y. If the diſſeiſor confirmed the eſtate of the diſſeiſee, 
he had a clear fee-ſimple, altho*' the confirmation was ex- 
preſſed to be in tail, for life, or for only an hour. A con- 
firmation to a tenant for life would not, like a releaſe, avail 


the remainder-man would bar the confirmor from entering 
FE becauſe ſych entry, * 


Lit. 448. 5 * Litt, 483. 
? Ibid, 449. „ 5 u . Ibid. 516. 
1 Ibid, 450. ; 7 Thid. 517. 

I | 7 Ibid, 518, 


10 4j %6ö ® Ibid 37h, $40. 


b hind be good . In fome caſes, where 


any of the remainder-men was good 1. But if the tenant 


a right to a remainder . Every releaſe that was good to a 
reverſianer, or remainder-man, was good to the fregholder * ; 


ſalſe, approbiſſe, et confirmiſſe, &c. A releaſe and a con- 


tenant for years, and afterwards the tenant for life died 


would in this caſe be void, becauſe there was no privity bee 
tveen him and the tenant far years; for it was a rule, that 


CHAP . XXT, 
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EPDW. IV. 


the remainder- man or reverſioner; but a confirmation to 
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in poſſeſſion under a leaſe for years, and a deed was made t 
him by the words ded: or conceſſi for life, in tail, or in feq 


the words ſhould be, “ to have the ſaid land to him and hi 


as a Wants they might as a new grant; as whe 
the perſon to whom the deed was made had nothing in th 


; enure to exlarge an eſtate, and ſometimes de yy 
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eſtate for life, would alſo defeat the remai inder, againſt hi 


own confirmation *. 

IF there were two diſſeiſors, and a i was made te 
one of them, ſuch releſſee might hold his companion out 
But according to ſome opinions, a confirmation would ng 
have the ſame effect; for nothing was confirmed but ji 
eſlate, and that was a joint one®, The fame if one join 
tenant confirmed the eſtate of the other; but if in ſuck 
caſe the following words were added, © to have and to hol 
« to him and to his heirs all the tenements, &c.“ it woull 
become a ſole eſtate in fee-ſimple. It is therefore recom 
mended by Littleton, that inſtead of confirming the gat 


heirs,” or for life, as the caſe might be; applying the word 
* confirmation not to the eſtate, but to the land e. 
SouETIMEs the words dedi or conceſſi had the ſame forc 
as confirmavi; as if the 4 made a deed to the diſſeiſoi 
ſaying dedi et conceſſi the land in queſtion, this would ope 


rate without livery, as a confirmation 4. So if a man w: 


it would enure by force of the confirmation to enlarge hi 
eftate*. Where the words dedi et conceſſi would not enur 


thing on which the confirmation would enure t. Sometime 
ſuch grant operated in extinguiſhment of the thing given 
granted; as where a tenant held of his lord by certain ren 
and the lord by deed granted to the tenant and his e 
rent, the rent thereby became extinct. 1 85 

IN like manner a releaſe was bine conftred i te 


« Litt, 521 8 | e Las. 532, 533. 01 
Idid. 523. e f Ibid. 541, 54m | 
- Ibid. 524. | | : 6 Ibid. 3433. 
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term, he muſt ſpecify the eſtate he meant to give, whether 
for life, in tail, or in fee; and if there was no mention of 
teirs, the eſtate was enlarged only for life b. But if a diſ- 
fiſce releaſed all his right to the diſſeiſor, as this was no- 
hing more than remitting the right of the diſſeiſee, there 
reeded no mention of heirs ; for the releſſee had a fee-ſimple 
it the time of the releaſe made, and that which was before 
wrongful, was thus made lawful ; and if the releaſe was to 
tim only for an hour, it would enure in fee; for a right 
being once gone, was gone for ever!. A releaſe was ſaid 
lo to enure by way of extinguiſhment, where he to whom 
he releaſe was made could not take the thing releaſed ; 
$ where a lord. releaſed to a tenant all the right he had in 
he ſeignory, or the land: the ſame of a releaſe to the te- 
unt of the land of a rent charge, or common of paſture *, 
A CONFIRMATION, as the name implies, was deſigned | 
) ſubſtantiate a defeaſible eſtate, which had been obtained 
ther by right or by wrong; and therefore it was rarely, if 
her, made in concurrence with the party who gave riſe to 
he imperfect intereſt which it was meant to confirm. But 
releaſe, though applicable to divers caſes, where it was 
ertainly a ſubſequent tranſaction, and made upon an after- 
ought, as to diveſt a right, or enlarge ſome pre-exiſtent 
ate ; yet was not unuſually adopted as an original con- 
gjance, for the transfer of the freehold and inheritance, 
ie way was this: A deed of leaſe was made to the party 
tended to be the purchaſor for three or four years; and 
men he had entered on the poſſeſſion, immediately, or very 
on after, a releaſeof the inheritance was given to him 5 
nd thus he became ſeiſed as completely as if by fine, or 
fitment with livery of ——_ {Wow a _ and releſe 


Lit. 465. i Ibid. 466, 467. K Ibid, 4755 4 | | 23 Hen, vi. a. 


3 


veſt a right according to the fact and circumſtances of the CHAP, XXI. 
caſe, Thus if. a reverſioner releaſed to his tenant for a Henke . 


CHAP. XXI. 


—_—7 tance. This, as well as a feoffment to a uſe, which will 


EDW. IV. 


Attornment, 


upon the doctrine of uſes, 


neceſlary requiſite for the completion of ſome grants tha 


In the time of Henry III. ® we had occaſion to mentio 


What was there aid, is confined to attornment of the forl 
mer kind, namely, upon a grant of the lord; whil 


view, as exhibited by Littleton. As this ſubject leads ul 


lords, and then proceed to grants male of reveriions * 


grant would be void. The form of attornment was eich 
by ſaying, I agree to the grant made to you,” or "EY 

& content with the grant made to you; or, as were the m 
common forms, © I attorn to you by force of the fi 


HISTORY OF THE. 
were praRtiſcd as a full transfer of the frechold and inhetl. 


be conſidered preſently, was a deviation from the common. 
| law conveyances, which, we ſhall ſoon find, began to give 
place to theſe and other new modes of transfer, grounded 


Ix conſidering the nature of conveyances at this time 
we mult not forget to ſpeak of attorument, which was : 


were particularly circumſtanced. Attornment was the agree 
ment of the tenant to a grant of a ſeignory, or of 
rent; or the agreement of a donee in tail, or termor fo 
life, or for years, to a grant of the reverſion or remainder 


this, amang other topics ariſing upon the ſubje of tenures 
but fince that time great alterations had taken place in it 


doctrine, however, appears in a very different point e 


to confrder very particularly the relation between lord an 
tenant, it is well worthy of attention. We ſhall therefor 
take a ſhort view of it; and ſhall begin with grants made b 


PP. 


verndinders,. 


Ix a lord granted by deed the feyvices of his tenant, th 
tenant muſt attorn during the life of the grantor, or t 


fo = TT... 


= 
— 


= 


grant, or I become your tenant; or by delivering to th 
grantee a penny, or any thing, by way of attornment 
So much did the validity of ſuch a grant depend on the at 
tornment, that if the lord made a ſecond grant, and th 
= m Vid, ant, vol. I. 283. »Litt. 551, 


/ 


enant firſt attorned to the ſecond grantee, he would have CHAP. Xxx. 


ietls the ſervices, and any attornment afterwards to the firft HENRY VI. 
will grantee would be void. If a manor was fold, it was ne- DW. IV. | | 


teſſary all the tenants ſhould attorn, except thoſe at will, 
for they need not 7. If any tenant had made a leaſe for 
life, or in tail, ſaving the reverſion, the reverſioner was to 
W:ttorn, and not the tenant for life, or in tail, for they were 
"Ui not immediately privy to the grantor 2. So in caſe of lord, 
" A ncſne, and tenant, the meſne ſhould attorn io a grant of 
tha the ſervices by the lord, and not the tenant peravaile*, 
re I But it was otherwiſe when the grantee of a rent charge, 
of er rent ſeck, granted it over, for then the tenant of the 
08 ceehold, on which the rent was charged, was to attorn; 
der br the avowry was not to be made on any perſon, but as in 0 
tio hands charged with the diftreſs*, So where lands were let | 1 
reg for life, with remainder over in fee, and the lord granted 
1 1 the ſervices, it was ſufficient if the tenant for life attorned; 
for for he in remainder could not be ſaid to be tenant to the 
ne lord to this purpoſe, till after the death of the tenant for 
le. Yet if ſuch remainder-man died without heir, the 
i {ord would have the remainder by eſcheat*, 

* Tuus far of attornment, where it was neceſſary to com- 
* plete a grant of ſervices, or of rent. We have before ſaid, 
bat it was alſo neceſſary where land was let for years, 
ber life, or in tail, and the reverſion was granted either for 
life, in tail, or in fee ; for in ſuch caſes it was requiſite 
that the tenant for years ſhou}d attorn to the grantee in 
the life of the grantor ; and by ſuch attornment the free- 
hold would paſs without any livery of ſeiſin *, In like man- 
ner, if land was let in tail, or for life, with remainder over | 
in fee, the remainder over could not be granted without 
h te attornment of the tenqgtef the land &. a was 
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a 553. | Ne © | ; 
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Jet 3 years, remainder to another for life, reſerving a rent 
to the leſſor, and livery of ſeiſin was made to the tenant 
for years; if the reverſion was granted, and the tenant 
for life attorned, the grantee by force of ſuch attornmen 
might diſtrain the tenant for years for rent due after ſuc 
attornment ; for where a reverſion depended upon an eſtate 
of freehold, the attornment of as, freeholder was ſuffi- 
cient . | 

W have hide been elbe of a grant os deed: 
there was ſome difference where the grant was made by fine. 
For if the lord granted his ſervices by fine, they were im- 
mediately in the grantee by force of the fine, but yet the 
lord could not diftrain for them without attornment. How- 
ever, if the tenant died, leaving an heir within age, the 


grantee would have the wardſhip, the ſeignory being in 


him by the fine without attornment : the ſame of an 


eſcheat*. So if a reverſion dependent on an eſtate for life 


was granted by fine, the reverſion was immediately in the 


grantee by force of the fine, but he could have no action o 
waſte without attornment ; 5 yet if the tenant for life aliened 


in fee, the grantee might enter, ſuch alienation being to his 
diſheriſon, as he had the reverſion *. The lord in the above 
caſe could not have relief without attornment, becauſe this 
was a matter that lay in diſtreſs, and he could not avow 


the taking to be good and lawful, as was before obſerved, 
without attornment, To _ eſtabliſh wardſhip, or eſcheat, 
there needed no diſtreſs, but an entry, which he had by 
force of the fine b. So if there were lord, meſne, and tenant, 
and the meſne made a grant of the ſervices of his tenant; 
and then the grantee died without heir, the ſervices of the 
meſnalty would eſcheat to the lord paramount, and he might 
_ diſtrain for them, notwithſtanding there had been no attorn- 
ment; and this for two reaſons, given by Littleton : Firſt, 


- becauſe the mens was in the grantee by force of the 


2 Lu. 591: „ Ibid. 99 * Thid. 580, 581. > Ibid. $82, 
| „ fine, 
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ent ne, and ſo, being very tenant to the lord paramount, he CHAP. xxr. 
ant night avow upon him, tho' he was not compelled ſo to do; STS; 
antlM;nd if the grantor had died without heir, during the life of EDW. IV. 


he grantee, he would have been compelled to avow upon 
tie grantee : Secondly, becauſe the lord paramount claimed 


the ſegniory paramount ©. 


fon by eſcheat, and alſo a writ of waſte, notwithſtanding 
here was no attornment ; but where a perſon claimed by 


liſtrain, nor avow, nor have waſte without attornment 4. 
Tarts doctrine of attornment did not reach to deviſes ; 


te deviſee might diſtrain without attornment e, and the 
kviſce of a reverſion might have waſte without attorn- 
nent. The reaſon ſtated by Littleton is, that the will of 


ated, if made dependent on the attornment*. 
mere lawful ; but if a grant and fine ſtood in need of this 


nore ſhould an unlawful act, as a diſſeiſin, intruſion, or 
batement. Thus it is laid down by Littleton, that if the 


lid not deſcend to the heir 1 


on a præcipe had continued to be a mode of conveyance; 


„Un. 383. bid. 584. * Ibid 585. * Ibid. 386. © Ibid. 38. 
N . 


Ix like manner, for a fimilar 8 if a reverſion de- 
endent on an eſtate for life was granted by fine, and the 
mntee died without heir, the lord would have the rever- 


for if a rent ſervice, or rent charge, was deviſed by will, 


be teſtator ſhould be performed; ee it might be de- | 


ſent of the tenant to perfect the transfer of the land, much 


te meſnalty not by force of the w_ by ine, but 595 virtue . 


brce of a grant by fine, as heir, or aſſignee, he could not 


Tavs far of attornment to complete conveyances that 5 


tnants of a manor did not attorn to the diſſeiſor, then, 
bo” he died ſeiſed, and his heir was in by deſcent, yet might 
he diſſeiſee diſtrain for the ſervices, becauſe all the manor . 


TAE reader has been before 8 that. a recovery . 
Feigned reco- 
and the deciſion in Taltarum's caſe, as it gave additional 5 
effect to this proceeding, contributed to make it more 


CHAP. XXT. 


| HENRY VI, 
"Ys IV. 


might be replied, that at the time of the writ brought the 


| fince b. This plea of no tenant to the præcipe, was the 


H 18 TOO 


generally uſeful. Arecovery thenceforward became eſtabliſh 
ed as a common aſſurance of eftates, and began to partak 
of that high credit and authority which had long bee 
attributed to a fine. - 

A PERSON who was ſeiſed of a ear fee-ſumple mig 
convey his eſtate by a recovery; and by later opinions 
confirmed by Taltarum's caſe, the ſame may be ſaid of 
tenant in tail. What perſons, by reaſon of the narrow 
neſs of their eſtate, could not convey by recovery; whz 
circumſtances were neceſſary towards making the reco 
very complete and effeCtual ; and how a recovery ſuffere 
by ſuch perſons, or without ſuch circumſtances, might þ 
avoided; is an inquiry that will beſt diſcover the nature q 
a recovery as a conveyance. | 

A FEIGNED recovery, like all other zess mighi 


be examined in a writ of error or attaint. But the 
5 | 

more common way was to fal/;fy the recovery (as it v 
called) by another action, ſometimes grounded on an entry , 
and ſometimes not, as the caſe might be, or by a plea tO. 
any action founded upon the recovery. Thus, if tha» 
claimant's entry was not taken away by the recovery, h 
might bring an aſſiſe; and when the recovery was pleade : 

_ againſt him, he might reply ſuch matter as would avi 
the recovery: the fame if his entry was taken away, ang, 
he brought a precipe, and the recovery was pleaded. Som 
ſpecial actions were given in certain cafes; as a quod ll ; 
&:forceat, for a particular tenant, deceit for want of ſum 1 
mons, and ſome others. Another way of falſifying was bi 
plea; as where an action was founded upon a recovery, an , 
the tenant pleaded matter to avoid the recovery. f 0 
TIR grounds upon which a recovery might be falſe b 
were various. Thus, if a recovery was pleaded, i b 


tenant was not tenant of the freehold, nor at any time 


1 12 Ed. IV. 14. 19. and 13 Ed. IV. 1. 


mol 
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noſt common. Aridthier ground was covin; as if the CHAP. XXT, 
atry of one who had right to the land was taken away, TS 
nd he got another to enter covinouſſy, and then recovered E DW. VI. 
gainſt the perſon ſo entering; this might be falſified, tho? 
he party recovering had good title. Thus, where a wo- 
nan had title of dower and got another to enter, and then 
ke recovered againſt him that un this might be falſi- 
fed for the cov inn. 

Ir ſeems to have been laid down as à general rule, that 
v party or privy to a recovery ſhould falſify in the point 
tied by verdict. Thus, on an iſſue of non dedit, if a ver- 
det was found againſt a tenant in tail, this being a deci- 
ſon of the title, neither he nor his iſſue would be permitted 
o falſify, but they muſt reſort to an attaint: otherwiſe, 
f the iſſue had been upon a collateral point, and not 
on the title; or if the recovery had been by default k. 
Yet, notwithſtanding this rule, where the party could not 
have an attaint, he might in ſome caſes falſify in the point 
tied: for it was laid down, that where a man ſeiſed in 
Borough-Engliſh loft by falſe oath, as the attaint belonged 
only to the heir at common law, the younger ſhould be 
permitted to falſify in the point tried! Though this re- 
friction was laid on parties and privies on account of their 
being in molt cafes intitled to another remedy, either by 
writ of error or attaint, yet a ſtranger, who had not 
ſuch remedy, was allowed to falſify in the point tried, or 
aledge any matter which would prove the recovery, or 
the title of the demandant, to be void ®. Thus a recovery, 


— nn — — — — — 4 ———ůäůͤĩ˙ů˖ ———ů —— — — 7 — 


1 woe Ts. 


with all the ſanction of a judicial proceeding, and of a re- j 
cord, was ſubject, like other conveyances of eſtates, to | 

be canvaſſed, and made void, if irregular, or if ſuffered | 

by perſons who had no title, or not ſuch an eſtate of inhe- | 
titance as was * law completely | in their diſpoſal, 1 

'9 Hi Yh ar. ! 22 Hen. VI. 28. 26 Hen, VI. f 

| 34 Hen, VI, 2, 19 Hen, . | | 
1 * 8 : m 36 Hen, VI, 32. | v1 
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| CHAP. xxl. 


HENRY VI, 


EDW, IV. 


Of uſes. 


our books relating to zſes, till the reign of Henry VI 


extent, till the foreign wars of Henry V. and the civil dif 


of thele feoffments; and then, upon a queſtion of colluſive Neu 
feoffment to the heir to avoid guardianſhip ; where it was ! 


- HISTORY OF THE 


THe moſt novel mode of conveyance was a feoffmen 
to a uſe. We have already taken notice of the origin 
uſes, in ſpeaking of the ſeveral ſtatutes that were paſſed fe 

correcting the inconveniencies ſuffered from this ne 
ſpecies of property. Notwithſtanding the diſtance of tim 
lince thoſe ſtatutes were made, there appears nothing it 


Though it is probable that a proper uſe was meant even þ 
the ſtat. 50 Ed. III. and it is certain, this property wa 
well known in the reign of Richard II. and Henry IV. ye 


it is pretty clear, that »/es were not carried to any grea 


ſentions between the Houſes of York and Lancaſter made 
it neceſſary to find out ſome method of conveying and con 
cealing real property from the reach of debts and forfeitures 


The expences and attainders which then threatened the no 


bility, made them reſort to uſes, as the moſt convenient nt 

method of ſheltering their lands from the N of 

both. 3 We! 
WE have now ſufficient lights to 3 us to trace the 


ſteps by which ſes gradually aroſe, and took the form in my 


which they afterwards appeared. As low down as the the 


of Henry VI. this kind of property was fo little regarded, e. 


that we find it ſtated by one of the judges as a thing not te 
allowed by law, and intirely void, if a man made a feoff- i 
ment with a proviſo, that he himſelf ſhould take the ir 


profits P, It was not till the 33d year of the ſame Wt 


reign, that judicial opinions ſeem to have altered in favour Wn 


agreed by the bench, that a feoffment to the heir anda ſtranger, Nei 
and to the heirs of the heir, was Jawful, and no colluſion, Wc 


on account of the intereſt of a ſtranger. Again, where a feoff- ir 


ment was to the ſon to enable him to marry his daughter, 


7 7 Hen. VI. 43 · b. * 


ENGLISH LAW. 


ſubpoena lay. againſt the feoffees to compel them to per- 
brm the truſts 3 but it was held, if the feoffees in either of 
teſe caſes infeoffed another perſon, there was no remedy 
zainſt the ſecond feoffee. | 
Is the 37th year of this king there is a caſe which ſets 
{th the ſtate and application of uſes, and the courſe they 
were then in of being inforced in chancery. A man had 
jenified his deſire that his feoftees ſhould make a feoffment 
pa perſon to whom he had fold the land; and it was 
greed in the exchequer-chamber, whither the cauſe had 
keen adjourned, firſt, that the intention of the feoffor 


reſlage 3 ſecondly, that where one deviſed by his will, that 


p another, the remainder-man ſhould have a ſubpœna to 
abliſh his eſtate, even in the life of the tenant for life. 
n the 4th year of Edward IV *. this kind of property is 
thus ſpoken of in the very language and terms which have 
wer ſince been applied to it: A. infeoffs B. to the uſe 
A.; here B. is ſeiſed of the land to the uſe of A. who 
wy infeoffed him upon truſt and confidence : upon which 
kieral rights the court thus explains itſelf : “ In the chan- 
Fcery, a man ſhall have his remedy according to the in- 
"tent of the feoffment, and according to conſcience; but 


ing to the courſe of the common law it is otherwiſe; for 


* upon confidence.“ 

Ir appears from hence, that the judges had . 
heir notions concerning this new ſubject of property, ſince 
de beginning of the reign of Henry VI. when the ſtrict 
dinion before · mentioned was delivered. Uſes had now 


2. 33 Hen, VI. oo Bro. Garde z. x 4 Edvw. IV, 8. 
| been 


hould be declared by ſome writing, and not by a verbal 


lis feoffees ſhould make an eſtate for life to one, remainder 


in the common-pleas, and in the king's bench, accord- 


* the feoffee ſhall have the land, and the feoffor ſhall have 
nothing againſt his own feoffment, though it was only 


395 


to pay debts 4; in both theſe caſes it was agreed, that CHAP. xxl. 
— — 
HENRY VI. 


EDW. * 
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CHAP. xxl. been very well conſidered, and their properties and incide 
HENRY VI. 


EDW. IV. 


Their nature 
and properties. 


the feoffee was ſo regarded, that any ſtranger who beca 
ſeiſed of lands by feoffment of the feoffees with notice 
the uſe, was anſwerable to the ce/{ur-que uſe*, A woma 


the land would: thus it went to the younger ſon in Be 


uſe deſcended as the land would have done; but it was n 
ſo of land held in right of the wife. There was a pſ7 


fir fratris of a uſe®, But where the cgHtui que uſe was a 


to the ufe, nor was the heir; and it was thought it ſhou 
belong to the feoffees *. The concluſions of the comme 


HISTORY OF THE 


recogniſed. So completely was a uſe conſidered as ſep; 
rated from the land, that in this ſame year * it was decl; 
ed, that a feoffment without any intent expreſſed, or 
expreſſed to be to the feoffor and his heirs, ſhould always! 
conſtrued as made to the uſe of the feoffor's will, and th 
he might alter it whenever he pleaſed ; except where it w 
declared to the uſe of a ſtranger, or the intent was to tal 
back an eſtate tail; for in theſe cafes the intereſt of 
third perſon was concerned, and it would not have bee 
conſiſtent with conſcience to defeat it by hens TO 
alteration. 

In many reſpects the aroperties of a uſe were ſettled j 
analogy to the law reſpecting land, It was to deſcend 


rough-Engliſh. If one ſeiſed ex parte maternd, or ſeiſt 
in tail, with remainder over, infeoffed one to a uſe, tl 


tainted, and died without a will, the lord was not intitle 


law for a Jong time lay to ſtrongly in favour of the leg 


owner, that if the feoffee died ſeiſed, his heir became al % 
ſolute owner of the land, diſcharged of the uſe; and th n 
opinion prevailed till 14 Ed. IV. when the heir was he 
liable to a ſubpœena . ofſe 

THe conſcientious FT RW of the truſt ROT _ IF, 


being ceftui gue ff became covert, and was not allowed | 


. Bro. Feoff al Uſes, 34. 
Bo end | Fus. Subp. 14. 


a . 2 5 Ed. IV. 7. b. 


ENGLISH LAW. 


was faid, would be guilty of a breach of truft, and be 
mmitted to prifon by the chancellor; and under the 
Ike penalty, the feoffee was bound to maintain all ſuits 
geident to the freehold . Uſes were thus eſtabliſhed as a 
becies of property diftin& from the land out of which they 
fied ; the land and the uſe were two independent ſubjects, 


or feoffment without ſomething more, did not now, 
formerly, convey any intereſt in the land; the uſe ac- 
ied only by the expreſs appointment of the "OY or upon 
bme equitable right to it. 

Tus is the height to which uſes 1501 grown in the pe- 
zd of which we are now treating: heir conſequences 
ere carried much farther in the reigns of Henry VII. and 


wurts of common law, and in the legiſlature. They were 
t firſt treated as little better than pretences to cover fraud, 
nd were at length admitted rather as abuſes which had ob- 
tined a legal form by ſufferance; and in that light the 
xrliament at different times endeavoured to correct and 
eftrain their Jirregalaniges, without N . to 
tadicate them. . 

INDEED, uſes were pregnant with great inconveniencies. 
The poſſeſſion of land by A. to the uſe of B. was a con- 
urrence of rights that could not fail of producing con- 
lon, A. the terre-tenant, as the lawyers called him, was 
joſſelſed of the land by the forms of law, and fo was its 
gal owner; but a confidence was repoſed in him by the 
fver of the eſtate, that he fhould hold it to the uſe of B. 
br this reaſon called the ce/fui que uſe. Thus B. received 
be profits; was in conſcience and equity the owner; he 
enjoyed a credit and i importance in the world by expending 
is produce, though the land was not liable to the engage- 


| | 2 
7 Ed. IV. 14. b. 27 Ed. IV. 29. b. 


ments 


mmand herfeolſce to make an eſtate ; for he by ſo doing, CHAP. xxt. 


— 
HENRY VI. 


xd might reſide in different perſons. A gift of land by 


henry VIII.: already they had raiſed much jealouſy in the | 


EDW. IV. 
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CHAP. XXI. ments which he was enabled to contract by means of th; 
HENRY VI. 


EDW. Iv. 


ſon, and died; and then the donee died without iſſu 
male; here the ſon of the daughter was not to have ti 


of a chattel, which was entirely novel. 


were applied, which were of ſome benefit in particul, 


from the ſubject of them, were called the fatutes of pe 


if the firſt deviſee refuſed, the remainder was ill good 


of the daughter ſhould have the land ; and this was, be 


| ? 3 Hen, VI. 4 b. avi 37. 


HISTORY Or EE. 


credit and importance. Thus a kind of deceit was prac 
tiſed on mankind. To remedy this, occaſional expedien 


caſes; while the diſeaſe, ſtill vigorous, pervaded eye 
part of the law of real property. The plan upon whic 
theſe expedients were conceived was, to put the cgHui gi 
uſe into the ſame condition as if he was ſeiſed of the actu 
frechold by the ſolemnities of law. Such regulation 


nors of profits, and have been already mentioned in their 
proper places. 

Tx laſt ſpecies of conveyance, if it can be ſo termed 
and that which was nearly connected with gifts to a uſt 
was that by will. The diſtinction between gifts of land þ 
deed and by will became more ſtrongly marked; for tho 
in a gift by deed, if the tenant of the particular eſtate re 
fuſed to accept the hvery, the remainder was void; yt ine 


and he took in poſſeſſion immediately ©. Another diſting 
tion was this: If land was given to a man and the heit 
male of his body, and he had iſſue a fon and a daughte 

and died; the ſon entered, and the daughter had iſſue 


land, though he was heir male; but if it had been by de 
viſe, he would 2. And ſo of a deviſe by a man to J. G 
for life, remainder to his heirs male, and to the heirs mal 


of their body; he died; 7. S. had iſſue a daughter, w. 


had iſſue a ſon; and J. S. died: it was held, that the ſo 


cauſe the will of the deviſor ſhould be fulfilled e. 1 
A NOTION had begun to prevail reſpecting the dev 
A gift of a chat 


4 27 Hen. VI, 3. Bro. Dev. 
© 11 Hen, VI. 12. Bros ibid. 


* Vid, ant. 275. 
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tl without any ſpecification, or if for life, was 1 CHAP. xxl. 
conſidered as a gift for ever; a chattel not being reſpected omen ng 
y the law in the light of ſuch permanent property as might EDW. IV. 
e limited over from one to another, after the death of the | | 
vſſefſor. But, atlength, the following method was hit upon, 

by which a chattel might be bequeathed over, in like man- 

er with real property. It was held, that a man might 

jive, by will, a book to one of his executors, to have and 

je for the term of his life ; remainder to his other execu- 

br, to have and uſe for the term of his life; and then 

þ the pariſhioners of ſuch a pariſh. The reaſon of this 

qinion was, becauſe only the uſe was given for life; and PEGS 
herefore a ſort of remainder over might be reaſonable and geviſe. YT 
tonſiſtent there with. Such was the origin of thatſort of gifts 

jbich in later times have been called executory deviſes “. 
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Ix following the hiſtory of revolutions in the laws rela-, 
ing to property, the reader's attention has been principally 
alen up with that artificial and refined ſyſtem, upon which 
title to land and inheritances was governed; the magni- 
ule as well as the difficulty of the ſubject requiring a very 
ſe and ſerious examination. The law of chattels is of a 
« complicated nature, and being regulated upon princi- 
es of plain ſenſe, independent of the influence of any 
euliar ſyſtem of things, is more eaſily comprehended, 
The few opportunities that have hitherto preſented them- 
ves of ſpeaking on this part of our enquiry, were when 
re conſidered the ſeveral actions in which chattels might 
kcome the objects of judicial diſcuſſion; and ſuch idea of 
bis kind of property as could be collected from thence, 
nuſt be very imperfect. As perſonal property had of late 
ears been growing into greater conſideration, owing to 
te increaſe of trade and manufactures, it became more 
vitated in our courts ; and lawyers beſtowed upon it ſome 
bare of that attention, which ſeems, before, to have been 
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CHAP. xxl. wholly engroſſed by the learning of real property. Tt 
! reports of this period furniſh ſeveral caſes upon the qualitic 


EDW, IV. 


and incidents of this ſort of property, with the nature 
contracts and agreements, and other methods of transfet 
ring it from one to another. Theſe are almoſt new ſul 
jects ; and as they conſtitute the foundation of what h 
ſince been raiſed in modern times to ſuch a height 
nearly to overſhadow and obſcure the law of eſtates, they be 
come extremely deſerving the curioſity of a juridical hiftoriat 
Tx firſt point to be conſidered on this ſubject is, wh 
things were deemed of ſufficient importance to come und 


the denomination of property. Animals that were proper 


feræ nature, were not conſideredas being the property of a 

one. However, there was a fort of incomplete property, th 
accrued ratione ſoli, and gave the owner a title to an action 
an injury done to them. Thus it was laid down, that a perſc 


who had a park or a warren, had not therefore ſuch a pre 


perty in the game thereof, as in an action of treſpaſs ff 
taking them to call them /epores ſuos, or damas ſuas; but y 
he might declare for nille lepores, or damas viginti; and ſo 


0 was adjudged over and over again 5. The ſame of doves a 


hawks*. This idea was carried fo far, as for it to bel: 


down for law, that no gift could be made of a deer in 
park; and this ſeems to have been a general opinion; b 
 chief-juſtice Brian endeavoured to make this exception 

it, that a white deer, or any that ſeemed to be ident 


fied by ſome peculiarity, might be given away, as a thi 
in which a man had a clear property! : and this diſtinctie 
ſeems to conform with what had been laid down in a fo 
mer period, that a man might have property in a ta 
deer *, The ſcruple concerning the meaning of meum a 
tuum was once carried to a very extravagant length; f 


in an action de mal? ignem cuſtodiendo, the writ was ignt 
fuum, which was excepted to, becauſe no one could ha 


s 3 Hen. VI. 55, 7 Hen. VI. i 18 Ed. IV. 14. 
38. 22 Hen. VI. 59. | f * 43 Ed. III. 24. 
pur b 16 Ed, IV. Te — , 


| projet 


— 


ENGLISH LAW. 
iperty in hens but the objection was over-ruled as fri- 


wous!, If a man came into the freehold of another and 
ut trees, and made timber of them, the property was con- 


efoMidered as remaining in the owner of the ſoil till it was 
ſuberried away . If a ſow was taken by way of diſtreſs, 
then pigged, the owner might have replevin of the 


jos as well as the ſow, and recover damages for both n. 

IT was a very old rule of law, that a man's property in 
py thing ſhould not be transferred by the wrongful taking 
fit; a thing therefore ſo taken remained the property 
the owner, whatſoever hands it might paſs through, or by 
matioever means, except only by a ſale in market overt; 
b which the law, for the ſecurity and confidence neceſſary 
u the dealings of men, allowed ſuch credit for fair- 
eſs, as to convey a clear title to a purchaſer. But if 
pods were ſold in this public manner by a colluſion be- 
een the buyer and ſeller, or if the buyer knew that the 
endor had taken them wrongfully, then the property would 
ot be changed ® ; and ſome went ſo far as to hold, that 
| the toll of the market was not paid, the property would 
vt be changed v. In ſuch caſes, and where the ſale was not 
i market overt, the law was, that the owner might take 
Is goods whereſoever he found them; but the ſeller would 

nertheleſs be intitled to all the price agreed for between 
Im and the buyer, who had no recompence but the admo- 
ion of caveat emptor to make him more circumſpect 

n other occaſions 4. If a man took the goods of another, 


u allowed this to be as complete a change of property 
$a ſale in a market or fair; but if they came back to the 
ands of the firſt treſpaſſer, the owner might take them *. 

Tae conſtruction of the common law upon the law of 
ations was, that * 9 might ſeize the goods of the 


ha '2 Hen. IV. 18. 22M P 3 5 Hen, VI. 29. 
* 35 Hen. VI. 2, 9 Ed. IV. 1. 

12 Ed. IV. 5. 8 3 Hen. VI. 10. 

33 HenVI, 5. | Y 
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nd offered them to an image, the ſuperſtition of the age 
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char. XXL. king's enemies imported into the kingdom; and alien 
1 the goods of Engliſhmen taken by ſuch enemies, to th 
EDwW. IV. excluſion of the king, the admiral, and the owner, unleſ 
he came the ſame day they were taken, and claimed then 
ante occaſum folis*. _ fan 


TRE moſt uſual wade by which chattels were transferre 
from one perſon to another, was by bargain and contract cul 
of ſeveral kinds, the law of which began now to be tole 
rably well underſtood. The foundation of every contra” 
required that there ſhould be a mutual benefit to both par 
ties, that is, a guid pro quo; otherwiſe it was a nudu 
pactum, and ſuch to which the law would not give effed 
Thus where a man brought an action upon the caſe again 
another for not building a mill by a certain day, accordin 

to his engagement, the declaration was held ill, becauſe 
did not ſtate that the defendant was to have been paid a 
thing for his labour, in which caſe the bargain would ha 
been void*. A promiſe to give a perſon a ſum of mone 
if he married his daughter, was a contract whoſe validit 
was much queſtioned, on the idea of there not being a qui 
pro quo. An action of debt upon ſuch a promiſe was de 
bated with ſome difference of opinion. In ſupport of 
many inſtances of bargains were quoted by Priſot, whic 
he thought bore ſome ſimilarity to the preſent, and we 
eſteemed good in law. Thus if A. fold a horſe for 10l. an 
had no horſe at the time, yet he might have an action 
debt for the money, tho* there was in fact no quid pro quo 
but becauſe if A. had a horſe the buyer might take it, 
bargain was to be ſupported in law. Again, if one fold h 
land for 100l. debt would lie for the money immediate| 
tho' the purchaſer could not have the land without the ce 
remony of livery. Again, if a perſon was retained to 
counſel for a certain ſum, he might have an action for ti 
money, tho” the other might perhaps have had no advio 


Of contracts. | 


7 Ed, Va. | "I Hen. VI. 56. 


Frot 1141 


ENGLISH LAW. 


nz ſome corn belonging to W. B. and he carried it, debt 
nould lie, tho” there was no quid pro quo”, Notwith- 
landing theſe inſtances in favour of the action, the inclina- 
ton of the court ſeems to have been againſt it; but the 
auſe was adjourned without a deciſion. 

BARGAINS about matrimony were very common, and 
nany fuch actions appear in the books from the reign of 
Eiward III. down to the time of which we are now writ- 
nz. A diſtinction had been made, where the word marry 
marriage was or was not uſed in the agreement*; and 
he courts held, that tae term marry or marriage had the 
fleck of making it wholly a ſpiritual matter, ſo that an 
tion ought not to lie for it in the temporal courts ; but 
hat otherwiſe an action would lie. We find no notice of 


n the reign of Edward IV. that debt would not lie for 
urriage- money, becauſe the defendant had not quid pro 
%, and it belonged to the ſpiritual court ?. Yet a few 
ears after, when this opinion was maintained by the 
raſter of the rolls, and by Chote, Littleton, and Townſhend, 
be contrary was held by Rogers and Sulyard®. So difficult 
as it to adjuſt a point of law that had once been agitated 
ith different ſucceſs. ? | 

A CONTRACT could not be perfect without the agree- 
nent of both parties. Thus if a perſon cheapened wares 
1a market, and the tradeſman named the price, this was 
o bargain, ſo as to enable the buyer to take the goods, 
nleſs he paid the money, or a day of payment was fixed ?, 
therefore ſuch a perſon had gone away without pay- 
and had brought the money the next day, the ſeller 
would not have been obliged to accept it®. When the 
ergain was compleated by agreement, the vendor was in- 


37 Hen, vr. 8 * 17 Fa. w. 4 

Vid. ant. 65 17 I. 

! I4 Ed. IV. 6. 15 Ed. Iv 32. * 18 Ed. IV. 22. 
„ titled 


rom him: to which Davers added, that if a man pro- CHAP. XXI, 
niſed another a ſum of money, on condition of his carry- hon og 


ich diſtinction now; but it was held per totam curiam, 
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5 whole, the neglect was his own folly: but it would hay 


action of debt for the remaining half of the money (tl 


cut them before ſuch a day, before which day the wife h 
died, for then he would not have had quid pro quo. 


| ſold, die in the ſtable of the vendor between the ale : 
he was paid the price; and yet he could not have an a 
tion of debt till the horſe was delivered ; the property, hoy 


tendered the price, and it was refuſed, he might take | 
horſe, or have detinue for it ©. 


HISTORY OF THE 


titled to the price in all events, whatſoever happened t 
the thing fold. Thus, as was before ſeen, though 
right owner ſhould retake his property from a vendee, ti 
vendor might ſtill have an action of debt for the price 
Again, where a man ſeiſed of land in jure uxoris, ſold fo 
hundred oaks for 20l. and half were taken during the li 
of the wife ; ſhe died, and, the baron not being tenanth 
the courteſy, the heir entered, and the huſband brought: 


former being paid in the wife's life, when the trees wel 
removed); it was held a good action by the whole court 
becauſe the contract was good at the time of the bargai 
and being intire, it could not be ſevered ; wherefore ha 
ing taken part of the oaks when he might have had th 


been otherwiſe, if it had been agreed that he ſhould n 


like manner it was held, that ſhould a horſe, after bei 


the delivery, the veador might have debt for the price 
It was at the pleaſure of the vendor to retain the horſe 


ever, was in the buyer by the bargain ; ſo that if the buy 


Tus law allowed contracts to include things not in «| 
Thus a man might contract for the ſale of all profits 
tithes to come of his land the next three or four years 
Again, a perſon might purchaſe wood for ſo much mone 
if he approved it when he ſaw it. In ſuch caſe, if he diſlike 


* there was an end of the bargain; if he agreed to | 


© Vid. ant. 371. | 18 Ed. IV. 22, 
* 18 Ed. IV, 5. | 21 Hen. VI. 43. 
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actor, was held to bind the principal ſo as to make him 
Ir ſeemed to be thought, that though a purchaſe of things 
or the uſe of a ſociety, if agreed to by them, would charge 
hem with the price ; yet if the purchaſe was for them, it 


night however be queſtioned whether the law would not 
nterpret their uſe of the things purchaſed as an agreement; 
ud ſo it was afterwards determined i, 


5 18 Ed. IV, 15. » 8 Ed. IV, 11. 20 Hen. VI 23. 


Bb4 CHAP. 


jable for the price, though the thing ſold never came to his 


yould not bind them without an apparent agreement; it 
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EDW. Iv. important with the law of private rights. The noveltie 


the introduction of ſuch new actions as had been given | 
ſome late ſtatutes, and ſome fi ght variation in the form 


Judicature in 
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Pudicature i in Parken of private Afts—1 8 
Court of Equity in Chancery Caſes determined before th ad 

| Chancellor —Of Proceedings by Bill in the King's Benc # 

val f 


Zjectione Firmæ — Actions upen the Caſe — Action 
Forcible Eutry -O, Forger of Deeds Damages an 
Costs —Of Protection The Criminal Law—Larceny 
Of Appeals Of Provor 0, Battel—Of Clergy. 
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HE adminiſtration of juſtice during theſe two reign 
affords an object of enquiry equally intereſting a 


in this part of our juridical ſyſtem conſiſt principally i 
the perfection to which the ſcience of pleading had arrived 


judicial proceedings. 
"THOUGH the commons in the r reign of Henry IV. * wet 
checked in their attempt to partake in the judicial authe 


rity of the king and lords, and the letter of the reſolutiq 2 E 
then paſſed ſtood on record againſt them; yet ſuch a ſolem ende. 
declaration that their aſſent was neceſſary to all /fatuteWhzs 9 
joined to ſome reaſoning on the queſtion, at length led Mhiici: 
the eſtabliſhment of this legiſlative right. The king an hic 
lords, however, went on making awards on petitions durim or di 
the reign of Henry IV. and thoſe that followed; till at la enſio 
it became too clear, that all theſe, as alterations, in that pailind « 


Vid. ant. 273. | 
"© ticul 
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called judgments or awards, but were to all intents and 
urpoſes legiſlative acts, and, as ſuch, ſhould be aſſented to 
the whole parliament. We ſhall preſently ſee the ſteps 
hich led to eſtabliſn the practice. nnn with this 
pinion 

Taz criminal part of the original judicature in parlia- 
rent was exerciſed in numberleis inftances during this pe- 
od, and frequently aſſiſted the reigning party in deſtroying 
heir enemies, when the common . tribunals (ſummary as 
zen they were) could not, conſiſtently with a colour of 
wal formality, completely execute their vengeance. We 
wye no intimation that the commons were at all deſirous 
taking any part in theſe judgments. In a former reign ®, 
te lords temporal, with the king's aſſent, adjudged, that 

weral lords, two knights, and others, who had been taken 
nd beheaded as traitors and rebels, ſhould forfeit all their 

as in fee which they had ſuch a day, with all their goods 
nd chattels ; to which judgment all the lords preſent put 
heir names ©. This could not be conſidered as a judg- 

ent ſecundum legem et conſuetudinem Anglie ; as it gave, 
mtrary to the common law, a forfeiture of lands after the 

ath of the parties, and that, too, where ſome of them 

ere commoners. This cou: id only operate as a legiſlative 

ct, e 
d John Mortimer having: been committed to the 
ower on ſuſpicion of high-treaſon, had eſcaped, and was 
12 Hen. VI. indicted for that eſcape : being again appre- 
ended, he was brought before parliament, and judgment 
as given againſt him upon the indictment. This was a 
udicial act of the legiſlative kind, if it may be ſo called, 

ich it does not appear the commons had any ſhare in, 
or did they make any proteſtation in ſupport of their pre- 
enſion. Theſe are ſelected out of many caſes of the like 
ind during the period of which we are now writing. 


Henry IV. Parl. Hiſt, vol. II. 64. 
Tnovcn 


{ular inſtance, of the law, could no longer with propriety CHAP. xxl. 


HENRY VI, 
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found it convenient to make uſe of them, to give colour ty 
the proſecution of a great and obnoxious man; and by th: 
- meaſure paved the way to fixing the commons in this le 
giſlative right. This was in the proceedings againſt th 
duke of Clarence, in the 17th year of Edward IV. Wha 


to be no longer acting in their parliamentary eharacter, b 
ſimply as a court. The king on this occaſion was in the houſe 


HISTORY O F THE 


Tnovcn the houſe of commons had acquired pre: 
weight in the conſtitution during theſe reigns, particular] 
under the houſe of Lancaſter, there is no mention of thei 
having concerned themſelves in theſe parliamentary judg. 
ments of life and death. But at length a politic prince 


makes this more remarkable is, that it was at a time whe 
the ſteward of England preſided, and the lords might ſeen 


and appeared in the light of a proſecutor; for he was th i 
perſon, and the only one, who enforced the charge again; 
the duke. Some evidence was produced: the houſe o fn 
lords were of opinion, that the evidence was ſufficient, and I 
therefore proceeded to condemnation, the duke of Buck at 
ingham, for that time high-ſteward, pronouncing the ſen 0 
tence ; but the execution was delayed. The charge againffſſi 
this unhappy prince was that of treaſon, with the over 10 
acts of uſing incantations, and ſpreading reports of the P 
king's illegitimacy ; but his principal crime was aſperlingll. 
the judges and juries who had concurred in the condemna . | 
tion of Burdet and Stacy, two of his friends. in 
THe king reſolved to make this blow at his brother | 
lite as ſure as poſlible ; thinking, perhaps, that the charg : . 
of treaſon was ſo flight as to need ſomething extra- 10 
ordinary to give effect to it; or becauſe the opinions of 00 
people had taken another turn upon this point of parliamen- d 
tary juriſprudence: whatever was the motive, the king 
took the following meaſure ; he directed the ſpeaker of the . 
houſe of commons and the members to be called before 


the other houſe, where a re-hearing of the whole matter 


was had in their preſence. Aſter this ſanction, it was 
Sn thought 


ENGL ISH LAW, 


thought the duke might be executed with ſafety; 3 which CHAP. XXII. 

was accordingly done d. 8 
WE do not find that any formal act was made to teſtify EDw. 1v. 

the concurrence of the whole parliament in this judgment 

of attainder: however, this precedent of calling in the 

houſe of commons to aſſent to a proſecution and ſentence, 

muſt have had a great effect towards encouraging them in 

maintaining this claim. The notions of what was law, 

and what was legiflation, had become too well ſettled and 

diſtinguiſhed for it to be longer endured that the law ſhould 

be altered by any judgment leſs than a legiſlative act; or 

that any tranſaction ſhould have the force of an act, which 

was not aſſented to by the whole parliament. The com- 

mons, by repeated revolutions in the government, had now 

riſen to ſuch importance, that they could be no longer over- 

boked. Theſe conſiderations had operated ſo far in the 

time of Richard III. that he ventured to make no judg- 

nent by the aſſent of the lords alone, either on petitions in 

private matters, or in the proſecution of offenders; but, in 

both caſes, the aid of the parliament was only to be obtain- 

ed by a formal and complete act of the legiſlature. Thee, 

fom the particular occaſion of them, were called private . ES 

as, Several attainders, and ſeveral alterations in proper- private acts. 

ty, were made in the ſhort reign of that uſurper by theſe 

private bills; and this example was followed in the ſucceed- 

ing reigns. Thus have we ſeen the original judicature of 

parliament, which at firſt reſided in the king and lords, 

participated by the commons, and at length become a mere 

act of legiſlation : the remaining judicial authority which 

they ſtill retained, was that of a court of error, and of being 

their own judges in caſes of life and death. 
Tux court of chancery grew into great conſideration in W 

the reigns of Henry VI. and Edward IV. Indeed the ſta- equity in 

ute 15 Hen. VI. may be conſidered as adding a new ſup- GIN 
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CHAP. XXII. port to this court; which, by reliiabning a wanton an been 
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rous. It was to afford relief to ſuitors, upon circumſtance 


cuſtoms and ſtatutes of the realm to the conſcience an 


own particular notions ; that he was a perſon unlearne 


were natural apprehenſions, and! in the event proved not to 
be wholly unfounded. 


tremely well adapted to the objects of inquiry in a court of 
equity. The large principles of univerſal juſtice taught 


inconſiderate application of its authority, confirmed it ii cles 
a due and regular adminiſtration of juſtice. That the le 
giſlature ſhould at different times expreſs a jealouſy of thiff 


new judicature by ſubpœna, and impoſe checks upon theex Wlnt « 


erciſe of it, is not to be wondered at: the idea upon whicliMlhecrt 
this court had taken upon itſelf to decide according to prinWWMhyic! 
ciples of equity and general juſtice, was novel and adventu edi. 


of hardſhip, fraud, or truſt, where the king's courts allowWhithc 
ed none. This was, in effect, an appeal from the ancie 


diſcretion of a ſingle perſon. It appeared like changing th tte 
rules of right; like renouncing the government of law 
and preferring that of arbitrary will. Added to this, whet 
it is conſidered that the chancellor preſided there alone 
without the influence of common-law judges (except whet 
he choſe to call in their advice) to controul the force of hi ud t 


for the moſt part, in the common-law ; and an eccleſiaſtie 
bred up, as was then uſual, in the ſtudy of the civil an 
canon law; from theſe conſiderations it was extreme 
probable, that, in a courſe of time, a ſet of rules and 
maxims of juſtice would gain ground in that court, difter 
ing from, and derogatory to, the common-law. Theſe 
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| Nor only the education of the judge who there dean 
but the very intent and deſign of his juriſdiction naturall 
led to what was foreſeen. The canon and civil law fur- 
niſhed a ſyſtem of rules, and a courſe of proceeding, ex 


by the Imperial law, were calculated for any ſet of people, 
and any ſtate of things. Theſe furniſhed grounds of rea- 


foung to mode], correct, and qualify the untoward conſe- 
| quences 
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wences of our partial municipal cuſtoms ; while the 
xclefiaſtical juriſprudence ſupplied a method of proceeding, 
u the examination of witneſſes and of the party, peculiarly 
ontrived to ſift the conſcience of a deſigning and fraudu- 


berty to form its own method of proceeding, adopted that 
mich beſt anſwered its deſign; and accordingly, a pro- 
ding formed from the civil and canon law together, 
mdually became the practice of the court of chancery, 
jthout any interference or controul of the legiſlature, 
But the chancellor was not left at liberty intirely to eftabliſh 
he rules of juſtice dictated by the civil law. This was a 
matter of much more importance in its conſequences than 


he judges, who, in many caſes where their advice was 
aled in, put ſome check on the liberal concluſions derived 
tom thoſe plauſible topics, the fitneſs, and convenience, 
nd the ſubſtantial juſtice of a cauſe, which were the prin- 
pal grounds on which the chancellor ma to reſt his equi- 
able deciſions. 


aciſe its judicial authority in the reigns of Richard II. 
Henry IV. and V. as appears from what has been be- 


port of caſes there determined till 37 Henry VI. except 
ny on the ſubje& of uſes ; which, as has been before 
marked, might give riſe to the opinion, that the firſt equi- 
ble judicature was concerned in the ſupport of uſes. 
leaving uſes to be conſidered hereafter, we ſhall now take 
view of ſuch points as were reſolved in this court during 
be reign of Henry VI. and the ſubſequent one ; being the 
arlieſt notices we have, in the annals of our law, * the 
ature and progreſs of this new court of equity. 

Tas following caſe was before the chancellor in 37 
len. VI. A perſon bought up ſome debts owing to 


| 2 another, 


he other. In this inſtance he was narrowly watched by 


IT is beyond a doubt, that this court had begun to ex- 
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ent defendant. The chancery being, like other courts, at 


bre mentioned e. But we do not find in our books any 


Caſes deter- 
min=« be fore 
the chancellor. 
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l. another, and gave him a bond to the amount. He ot 
preferred a bill in chancery to be relieved from the obliga 0). 
tion, alledging, that as chy/es in action were the ſubjeQ 
matter of the contract, and theſe were not transferable 
he had in reality received no conſideration, and ſhoul( 
therefore in conſcience be diſcharged from the obligation 
The chancellor, having doubts, achourneꝗ it into the ex 

chequer- chamber, where it was agreed, with the concur 
rence of all the judges of the king's bench and common 
pleas, that the obligation ſhould be cancelled ; and if t 
defendant refuſed, that he ſhould be committed to th 
Fleet till he complied f. But when this matter was after; 
| wards pleaded to the obligation ſued in the common-plea: 
the plea was over-ruled, and the deed was conſidered 
ſill in force ; it being conceived, that the only power th tre 
chancellor had of enforcing his decrees, was by inflifting 
impriſonment on the contumacious party, who might ſtil 
_ proſecute his legal rights in a court of law, notwithſtand 
ing they had been determined i in na to be uncon 
ſcionable. 

A GRANT was made, by letters patent; of goods forfeit 
ed by a perſon attainted ; the grantee brought his bill in 
chancery againſt the perſon who had then the poſſeſſion « 
them, for this reaſon, that as the king could not have ai. 
action at law for the goods of an outlaw, or one attainted i 
before they had been ſeized for the king's uſe,” or found Þ 
matter of record, much leſs could the grantee maintain 2 
common-law action without having had the poſſeſſion. 
Accordingly it was held, that the ſubpena was his only 
_ remedy ; and the defendant was ordered to exhibit an in 
ventory of the things the next day, on pain of Deng cont 
mitted to the Fleet s. 

Ix the reign of Edward IV. the 4 Rs ality wer 
determined: A man was bound in an obligation to B. for 


« 37 Hen. VI. 13. Bro: Conſci. $i s 39 Hen. VI. 26. b. 
the 
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ü ue of "> ; it was held, chat! in this caſe C. ſhould have a CHAP. XXII. 


R — 
pang againſt the obligor®. One coparcener would not HRNN ve 
tount according to the truth, and in the ſame manner as EDW. Iv. 


he other coparcener had done ; and there it was held that a 
kbpazna lay l. Where a perſon had made another the 
rocurer of his benefice, and had faithfully promiſed him * 
hat he would fave him harmleſs from the conſequences of 
holding it; when he afterwards reſigned it, and was vexed 
n account of the part he had aCted, it was agreed, that a 
hbpoena lay for ſuch indemnification : and it was there 
id, If I promiſe to build you a houſe, and do not per- 
frm my promiſe, you have your remedy by ſubpoena l. It 
yas a doubt at this time, whether a ſubpoena would lie 
gainſt an executor or heir; and it ſeems after much debate 
greed, that it would not lie againft the heir of the feoffee; 
hut he might hold the land diſcharged of the uſe, and the 
etui que uſe was driven to ſeek redreſs in parliament u. 
Yet where a man had made a fraudulent gift of his goods to 
woid his creditors, and the perſon to whom they were given 
lied, and they came to the hands of his wite ; there, when 
bill was filed againſt her, ſhe was compelled to anſwer 
tn. And before that, the following caſe was decided: 
Vorſiey, a baron of the exchequer, and one Midaleton, 
bought ſome wool of Sir H. Mych, for which they 
bound themſelves in ſeveral obligatioas. Middleton had 
il the profits of the merchandize. Sir H. died, and made 
bis lady his executrix ; and by his will gave a longer day 
b Middleton, Upon this, Worſley brought his bill againft 
te executrix, to diſcover what was owing, and to account; 
de bill was held good; and it was agtind that a bill 
night be brought to make a perſon diſcover his teſtator's 


will, and the wuſt there declared *. 0 


m $ Ed. IV. 6. 
n 16 Ed. IV. g. b. 


N 2 Ed. IV. 2. 
6 Ed, IV. 10. 
Promitto per fidem. 
! & Ed, IV. 4. b. 
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CHAP, XXII. 
1 a bond to ſave the ſurety harmleſs; afterwards the ſuret 
EDW. IV. paid the money, and ſued upon the indemnity bond: 


HISTORY OF THE 
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A Ma was ſurety for one, who joined with others! 


the mean time, the firſt debtor brought his bill in Sd 
and ſet forth, that before the bond was given to indemnif 
he delivered certain goods to the ſurety, as a ſecurity fc 
the ſame eventual burthen on him; and therefore he noy 
prayed reſtitution of them, that he might not be doub| 
charged; and alſo he prayed an injunction : the latter praye 
was denied, upon the»defendant in equity claiming a pro 
perty in the goods PD. The cogniſor in a ſtatute-mercha 
had paid the money, without a releaſe; and the cogniſe, 


notwithſtanding this, ſued him at law: a bill being brough uu 
in chancery, it was a queſtion, whether he ſhould have re * 
lief. The chancellor had great doubt, and called in t F on 
aſſiſtance of the judges i in the exchequer-chamber ; ; where 0 5 
after much argument, the chancellor was convinced, tha 4: 
in the inſtance of a ſtatute-merchant, which is a matter 4 7 
record, as the party need not have paid the money witho i 
a releaſe, it would not be conſiſtent with the rules of la ord; 
to relieve; but as to obligations, which are matters WW. 
Pais, that queſtion was left open to conſideration 4, * 
udge 
THe ſtyle of pleading in equity was of a more liber ret hi 
caſt than that in the other courts. It was held, th 
| a perſon ſhould not be prejudiced for miſ-pleading, nWM:tte 
want of form; but if he proved ſuch matter as ſerved t would 
aid him in conſcience and equity, it was ſufficient. Io th. 
authority of this court was, as they expreſſed it, . ſecunauWMy,; ;; 
poteſtatem àabſolutam; while at common law they weWhit in 
ſaid to proceed ſecundum poteflatem ardinatam t. * If t 
Soc were the advances made by the court of equi to 
towards relieving ſuitors againſt the rigour of the commq will 
law. Its juriſdiction did not comprehend a great extent to 


7 16 Ed. IV. 9. 1 22 Ed. IV. 6. | 9 Ed, IV. 15. 
i | | 5 Vo 
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called ifi the advice of ſome of the judges, or adjourned it 


reſolved according to the opinion of the ſages of the common 
aw. This had the effect of ſettling on the ſolid foun- 


al the while grew up under the guidance and encourage- 
ment of the courts of common law. Owing to this ſtate 


courts of common law, and the unfavourable compariſon 
it ſuffered when oppoſed to the antient judicatures of the 
realm, it appeared rather as tolerated in certain inſtances 
han acknowledged as a part of the n. eſtabliſhment 
of the kingdom. 

Tn following fact is a Rtorig inflanke of the imbecillity 
of this court: In the 22d year of Edward IV *. after a 
jerdity an injunction had been obtained; which hung up 
he cauſe for ſome time: Huſſey, chief-juſtice; aſked the 
counſel for the plaintiff; if they would pray judgment acs 
wording to the verdict ; but they declared their apprehen- 
lons about infringing the injunction. To this one of the 
udges ſaid; thattho' the injunction was againſt the plaintiff, 
jet his attorney might pray judgment with ſafety ; and fo 
ice. verſa, Huſſey, ſaid; that they had talked over the 
natter among themſelves; and they ſaw no miſchief which 
would enſue to the party, if he prayed judgment; for as 
b the penalty of the injunction, they were convinced it 
was not leviable by law; and then there remained nothing 
but impriſonment: and as to that, the chief-juſtice ſaidg 
{If the chancellor commits any one to the Fleet; apply 


will Gichatge the party; and we will do every thing 
"to aſſiſt you.“ It is true; one : of the juſtices ae; he 


| * 22 Bd, IV. 37s 


into the exchequer-chamber, where it was diſcuſſed and 
lation of the law of the land this new juriſdiction, which 


of pupillage in which the court of equity was kept by the 


co us for a habeas corpus, and upon the return of it we 


Vor. III. 5 ; Cs | would 
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ind the exerciſe of it was feeble and imperfect. The chan- CHAP. XXII - 


cellor ſeldom had a point of difficulty before him but he EET . 


EDW. IV. 
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cHAP. XXII. would go to the chancellor, and aſk him to diſſolve the in 
3 2 junction: but this probably was ſuggeſted out of tender 
EDW. IV. 


Of uſes. 


the maſters in chancery, who properly compoſed his council 


to him ſometimes peers and biſhops, but more com 
monly ſome of the judges. In conſequence of this, th 


 juftitiariorum, et aliorum de concilio regis præſentiun 


Forteſcue, capitalis juſtitiarii domini regis ad placita tenendi 


This was the ſtate in which the authority of the court 


aſſumed a novel appearance. We have ſeen in the reign « 
Edward III.; that a practice had obtained of commenci 
actions by bill in either of the three courts in Weſtminitet 


HISTORY OF THE: 
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cum! 
kem 
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neſs to the chancellor's ſituation; for they agreed in de 
claring, that they would give judgment if the party woule 
pray it, notwithſtanding the chancellor continued the in 
junction; but they ſaid, they would not give damages fo 
the loſs occaſioned by the proceedings in chancery. 

IT ſeems that the chancellor, beſides the aſſiſtance c i 
f ; : b : are 
and were his ordinary aſſiſtants to fit with him, an 
gave their opinion when aſked, uſed alſo to aſſociat 


decrees ran, Per curiam cancellariæ, et omnes juſtitiarios 
ſometimes, Per decretum cancellari: ex afſenſu omniu 


Again, 1deo conſideratum eſt per curiam de aſſenſu Johann 


et diverſerum aliorum j uſtitiariorum et ſervientium ad lege 
in curid preſentium. Thus the form varied as often 3 
the perſon or perſons by whoſe aſſent the judgment or de 
cree was made t. From this we ſee, that the chancery {ii 
preſerved ſome traces of its conſtitution in the time 
Edward III. * when references uſed to be made to the cha 
cellor, treaſurer, and others of the king's council in chancer 


equity in chancery ſtood at this period. 
THE new juriſdiction in the court of king's bench h 


hall; but nothing has yet been ſaid on the nature of th 
proceeding; the books preſerving a filence therein, till th 
reign of Henry VI. when there happened ſome cafes whid 
$ Viſt, Cane. $5. Vid. ant. vol. II. 40g. £ Vid. ant. 93- 
ELD af 
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hew that ſuch bills in the king's bench uſed to charge the CHAP. XXII. 
klendant as in cuſtalid mareſchalli, intimating that cir- ART I. 
umſtance to be the foundation for the proceeding. It EDW. Ivy 
tems, that the perſons in the cuſtody of the marſhal of 

hat court might be declared againſt by bill for any cauſe 

of perſonal action, notwithſtanding the prohibition of 

lagna Charta, which was conſtrued not to extend to this 

civilege claimed againſt priſoners. The court, however, 

marded this cuſtom, which it had ſuffered to obtain, by a 

ict adherence to the notion of law on which it originated 

hey required that the perſon ſhould be an actual priſoner 

f the court. Thus in 7th of Hen VI. where a man 00 ii 
s out on bail, it was held o, that a bill could not be filed by Ell in he 
gainſt him as in cuſtody. It was moreover required that King's bench, 
tere ſhould be ſome proof on record of the defendant being 

(cuſtody *; for otherwiſe it was faid, it lay at his option 

tether he would plead to the bill. 

Many devices were contrived to effectuate this requiſite 

f cuſtody ; one of which ſeems to have been the exhi- 

ting of articles of tae peace; ſo ſtrenuouſly did they 

Rea to preſerve the proper character of this tribunal 

2 criminal court. However, in 31 Hen. VI. they ſeem 

have relaxed a little on this point. It was then held, that 

it appeared that a perſon was out on bail, this of itſelf 

s ſufficient ground to the court to proceed againſt him . 

in cuſtody, whether the cauſe of his commitment ap- 

ared or not. Thus the ground of the court's juriſdic- 

n became a fiction, and the king's bench began to enter- 

in ſuits againſt perſons, who were only ſuppoſed to be in 

ody, provided there were ſome {light grounds to war- 

nt the ſuppoſition, It was ſufficient therefore to file a 

Ul with pledges to proſecute, and then by a copy of 

at bill, or by latitat &, to arreſt the defendant, who gave 

ul to appear; and 2 EE tho out of cuſtody on bail, he 


7 Hen. VI. 42. _ abſconding from proceſs is expreſſed 
ibid. . in Bracton by the verb latitare. Vid. 
! Ibid. ant. vol, I. 
* It may be remarked, that the : 
CS fill 
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CHAP, xn. in wasdeemed liable to plead to a declaration filed againſt him 
-HENRY VI. 


EDW. IV. 


the novel proceeding of which we have juſt been ſpeaking 


ſo eaſy, it may be ſuppoſed that ſuits of every kind were 


the court of king's bench, and particularly diſcovered it 
ſelf in this proceeding by bill *. The reader may be bette 
able to judge after he has weighed the following conſidera 


being found and enrolled, the marſhal was commanded ti 
attach the party, if he was within the verge; that thi 


— — — —— CO — — 1 5 * —. 
: > . 
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in any action; and this became the ſettled practice towards 
the latter end of the period of which we are now writing, 
WaHeN the proceeding in this court by bill was rendered 


brought here in that way very frequently, and that the civil 
bulineſs of the court began conſiderably to increaſe. The 


number of actions upon the caſe (which too could be 3 
brought by original here) increaſed the ſubjects of judicis . 
cogniſance in this court to a nearer proportion with ' thoſe 1 


of the common: pleas, than it had ever before exhibited, 

TRE declaring againſt perſons in cuſtodid mareſchalli i is 
ſingular phenomenon in the hiſtory of practice in the court 
of king's bench ; and it became more extraordinary whe 
arena; as we ſee here, to all perſons, without any 
regard to the actual cuſtody of the marſhal. It has bee 
intimated in a former part of this work, that the juriſ: 
diction of the ſteward and marſhal was communicated te 


tions, whether this is a probable conjecture to account ſo 


Ir has been before related, on the authority of Fleta 
that the ſteward determined the king's own cauſes withou . 

. ; . ie 
ſuit ; that he had cogniſance of all actions againſt the king 
peace within the verge, ubicung; tunc rex fuerit in Anglid 
that ſuch actions were to be brought recenter. In anothe 
place he tells us, that the ſteward had cogniſance of a 
treſpaſſes and perſonal actions per inventionem plegiorum d 
proſequendo, without allowing any eſſoin; that upon pledge 


court removed with the king, and by its preſence ſuſpende 
all commiſſions of eyre, aſſiſe, gaol-delivery, and other 
i * vid. ant. vol. II. 250. | 

ny withit 
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within the ſame county, the buſineſs of which courts was 
ſummoned before the ſteward ; that he diſpatched them 
firſt, then proceeded to the treſpaſſes within the verge, and 
todebts and contracts, where perſons had bound themſelves 
to the diſtreſs of the ſteward and marſhal a. Such are the 
principal features of the ſteward's court, according to the 
practice in the reign of Edward I. To this may be 
added what is mentioned by Britton, that the ſteward was 
lowed that ſingular privilege, which none but himſelf and 
he juſtices of Ireland and Cheſter had, of delegating his 
judicial authority without a 1 permiſſion from the 
king d. 


the king's bench ſhould be the perſons whom he dele- 
nted, they being, like him, obliged to attend bicung; 
rex tunc fuerit in Auglid. This is rendered more proba- 
le by the ſimilarity of juriſdiction which we ſee in after- 
imes exerciſed by the judges of the king's bench. We 
ke the king's bench by its preſence ſuſpend all courts 
within the ſame county; we find that it had marſhals who 
tavelled with it thro? the ſeveral counties; and that in a 
fatute of Edward III. theſe marſhals are coupled in a re- 
narkable manner with the marſhal within the verge“. 
When, therefore, we find alſo a proceeding in this court 
fer inventionem plegiorum ; when a perſon, merely becauſe 
le was ſuppoſed to be in cu/?odia mareſchalli, might be pro- 
ceded againſt for debts and contracts; where can we look 
br the origin of ſuch innovations, but to the model preſerved 
n the ancient hiſtory of the ſteward's court? 

Tae judges of the king's bench, when once in the habit 
f exerciſing this juriſdiction within the verge, may eaſily 
le ſuppoſed, in the uſual courſe of judicial increaſe, am- 
hare Juriſdictionem, enn this new proceeding to all 


* Vid. ant, vol. II. 247 to 250. © Vid. ant, vol, II. 421, 422. 
- Britt. 10 edit. Kelh, 775 | 
Cc 3 perſons, 


IT is not unlikely that the ſteward uſed to avail himſelf 
& this power to delegate, and it is natural that the judges | 
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perſons, whether within the verge or not. White the 
king's bench was moulding this borrowed piece of judicaf t 
ture ſo as to aggrandize its authority, the antient court n 
the ſteward and marſhal, under the preſidency of leſs a&ivM it 
managers, ſunk into diſcredit. It was, at various timed Þ 
_ expreſcly reſtricted by parliamentary regulations * to ii 
original boundary of the verge; and the ſteward never revi t 
ving thoſe branches of his ſupreme juriſdiction which ha 
been ſo often delegated, the court became of no mon & 
conſideration than others that are confined to a ſmall loc 
Juriſdiction ©. e * 
NexrT to the juriſdiction of courts, the obje ẽts whiq m 
preſent themſelves are the various actions now in uſe v 
But theſe being the ſame as were ſo fully examined in t I. 
reign of Edward III. it will be unneceſſary to add an bi 
thing to the account there given, except by an obſeſi x 
vation on the action of ejectione firmæ, and a ſhort view fe 
the deciſions that were made reſpecting the nature and pr cl 
perties of actions on the caſe. Some opinions began d 
prevail reſpecting the effect of the writ of ejectione firm of 
which led the way to an important change in real remedieWf cc 
In thereign of Edward III. and again in that of Richard I ar 
we find it expreſsly laid down, that an ejectione firmea wa pl 
in its nature, only an action of treſpaſs ; and that the plaii or 
tiff therein could no more recover his term unexpire ag 
than he could in treipaſs recover damages for a treſpaſs nal fe: 
committed; and that the only remedy for the term was Wl 2: 
covenant againſt the leſſor 8, This was the opinion of 1 4. 
whole court. But i in the reign of Edward IV. it ſeems Wil de 
4 Vid. ant. vol. IT. 420 2 35. without's very Cabſtantial reaſon, t wa 
© Howev er, the matthalſea-court, the king? s bendh originally ſentt th 


ſituated near the priſon of the mar- 
ſhal of the king's bench, may be 
regarded, as retainirg fo far ſome 
mark of the antient ſtock from 
whence the latter flouriſhing branch 
of TINO: has re ihe fe It was not 


| priſoners 1 into another county for co 


the antient court of the ſteward 


finement ; and the neighbourhood 


marſhal ſeems to point out that re 
ſon with ſome ſhew of probabilit 
Fitz. Ejecl. 2, 


1 


1 ov 
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have been held differently; for there it is ſaid, in argument, CHAP. XXII. 
that in ejectione firmæ the plaintiff ſhall recover what re- SIE 
mains znexpired of his term, as alſo damages for the time EDW, IV. 

it was with-held from him. This was only a dictum; | 

but we ſhall ſee, that in the reign of Henry VII. it was 

ſolemnly ſo determined. In conſequence of that deciſion 

the action of ejectione firme became more frequently uſed, 

25 a ſubſtitute to the many real writs for recovering pol- 

ſeſſion and trying titles to land. 


TRE action moſt favoured was that of treſpaſs upon the 22 
caſe, which, during theſe two reigns, expanded itſelf in a ; 
manner that made it applicable to numberleis caſes for 
which the common law had not before provided any remedy, 
In addition to thoſe we have already ſeen, we now find it 
brought againſt an eſcheator for a falſe return of an office !: 
againſt a man whoſe dog bit the plaintiff's ſheep, the de- 
fendant knowing the dog was uſed ſo to do“: againſt a 
clerk for not entering a niſi prius record as he aſſumed to 
do !: for ſuing a writ againſt the plaintiff without conſent 
of the principal : for arreſting the plaintiff while he was 
coming to anſwer in a cauſe depending againſt him : againſt 
an under-ſheriif for embezzling a writ® : for beating the 
FJ plaintiff's ſervant o: for erecting a mill near an antient 
i one, at which the tenants were uſed to grind their corn ? : 
Ml 22ainſt an abbot who ought to find a chaplain to do divine 
ſervice at a manor chapel, but neglected fo to do 3: againſt 
a gaoler for the eſcape of a perſon in cuſtody ad computan- 
dum: for calling the plaintiff and claiming him as the 
defendant's villain * : for diſturbing the plaintiff's ſteward 
in holding a leet*: againit an innkeeper for not lodging 
the © Paint? 2, againſt a victualler for not providing victuals 


I, Ed. IV. 6. b. | ? 22 Hen, VI. 14. 
9 Hen. VI. 60. | 422 Hen. VI. 46. 

x 28 20 ao Cx | : 15 = — 19. 

n 5 1 . IV, 32> 
A VI. A „ 38 Hen. VI. 16. 
* 15 Hen. VI. 29. | | * 39 Hen. VI. 18. 


21 Hen, VI. 8. | | 
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for the death of a horſe bailed to the defendant to be ſafely 


dertaking *. 


: mentioned, is well worthy the attention of the reader, as 7 


it was held no action could lief. It ſeems not to have been 
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for the plaintiff *; *: for forging a bond and putting itin ſuit ri 
for diſturbing one in an office, ſo as to prevent his getting J 
poſſeſſion, and bringing an aſſiſe æ: for injury done to goods nt 
by the perſon to whom the plaintiff” s bailee bailed them: il 


kept“: for ſuperſeding an action by falſe privilege b: forif 
riding a horſe ſo as to diſable him for ſeveral days ©: for 
not making a purchaſe for the plaintiff, which the defendant 
undertook to make : for not performing a promiſe « or un- 


TRE diſcuſſion which aroſe on theſe 1 new actions upon 
the caſe, as well as on others which have been before 


we therein ſee the principles which led to the eſtabliſhment : 
of this liberal and comprehenſive action. 
Tx action againſt the eſcheator was founded on the 

ſame principle as the many we have already mentioned : 
againſt ſheriffs for falſe returns. Sheriffs and eſcheators, 
tho” officer's of record, were not juſtices of record, even 
when in the employment of taking inquiſitions ; ; for if ſo, 


a ſettled point that an action would lie againſt an innkeeper, 
or a vidualler. It is laid down by Maile, that it would; 


but by Priſot, that it would not; in which Dany | ſeems to de 
concur s: and it was afterwards held by all the juſtices, a 
that an action would not lie againſt an innkeeper if he 
| refuſed a lodging ; but the remedy was to complain to the alt 
ruler of the vill, who would give proper directions in the oft 
matter; which agrees with what Priſot had before ſug- th 
geſted, who referred it to 9g conſtables of the place t to give 4 
directions. ä th; 
fot 
z 39 Hen. VI. 18. 21 Hen, VI. 18, | the 

* 5 Ed. 2." 275A ; | 2 2 : | | | 
12 84. IV. 13. 22274 VI. 18. 55 , 
. 24 Ed. IV. „ | D 5 Ed. IV. 2, F | | 


21 KA. IV. 79. 
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THe old queſtions upon the diſtinct properties of treſ- CHAP. XXII. 
zaſs, treſpaſs upon the caſe, and nuiſance, {till continued A 
unſettled i. Some diſtinctions were made, which ſeem to fur- ED W. IV. 
ziſh a principle by which the ſeparate office of theſe actions 
night be known, Ifa road was ſtraitened or embanked, 
n action upon the caſe lay; if it was entirely ſtopped, an 
fiſe of nuiſance, ſays Moile; to which Priſot aſſented, pro- 
ided it was ſtopped by the tenant of the ſoil ; for if it was 
by a ſtranger, he held it ſhould be an action on the caſe k. If 
zman lent a horſe to ride ten miles, and he was rode twenty, 
it was the opinion of Choke, that treſpaſs was the proper 
action; but Brian held it was treſpaſs on the caſe only; 
nd he put a diſtinction between ſuch miſ-feaſances and 
hoſe committed when the perſon acted under authority of 
aw; as where a diſtreſs was uſed, or a man would not 
go out of a tavern at a ſeaſonable hour, for theſe were treſ- 
mfſes!, Accordingly it was on another occaſion laid down, 
that if a bailiff cut trees without cauſe, or killed ſheep, 
or if a butler broke open his maſter's hamper, and the 
like, treſpaſs would not lie, becauſe they had a lawful poſ- 
ſeſſon, but the remedy was by action on the caſe n; and 
he above diſtinction between a licence in deed and a li- 
cence in law was confirmeden; the one being allowed to 
be the ſubject of treſpaſs, and. the other of treſpaſs on "mw 
caſe, 
ONE of the old remedies trenched | upon by the .new 
tion upon the caſe, was deceit ; and, in like manner, it 
W often became a queſtion when the old writ of deceit was 
the proper remedy, and when an action upon the caſe, 
Where a perſon made a promiſe to do any thing, and broke 
that promiſe, there treſpaſs on the caſe lay; but if he per- 
formed it in words, and by ſome falſe dealing rendered 
the performance of no effect, there deceit lay ; as if a man 


* c 22 


Vid. ant. 27. a m 18 Ed. IV 27. 
k 33 Hen, VI. 26. n 21 Ed. IV. 76. 
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promiſed to make, this was a proper ſubject for the ol 
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land and then made the feoffment, or firſt infeoffed 
ſtranger, and then entered and made the feoffment he had 


writ of deceit . 
Tris brings us to actions upon the caſe for non- perform 


ance of promiſes, which had been ſo repeatedly canvaſſe di. 
in the reign of Henry IV. All the topics then agitateR 
were again brought forward during the period of whicliiil u 
we are now writing; but the courts thewed great inclinaf ur 
tion to over-rule the ſcrupulous objections which wer jc 
thrown in the way of this action. In the 3 Hen. VI. th :o 
diſtinction that had been made between a non-performanc fe 
and a negligence or malfeaſance, was denied. An actioſ es 
on the caſe was brought againſt a mill-maker for not mak ;; 
ing a mill by a certain day, as he had undertaken. It w: = 
objected, upon the principle of the determinations in th 
time of Henry IV. that if the mill had been made ill, th 11 
covenant would have been turned into a tort, and treſpaſ d 
on the caſe would lie for the miſ-feaſance ; but here was WM it 
non- feaſance, which ſounded merely in covenant, Tac 
this Babington anſwered, that if one made a covenant t 2 
cover a houſe by a certain day, and, he neglecting to do i A 
the rain came in and damaged the houſe, the owner mighl :: 
have an action of treſpaſs on the caſe for the damage: the 0 
fame ſaid Cockarn, if a man neglected to make a ditch, ac 
cording to his covenant, and my corn was thereby damaged = : 
the ſame ſaid Strainge, if my covenant-ſervant neglectel { 
to do what I ordered him. After this manner of arguing f 
it was obſerved by one who was inclined againſt the action d 
that if this was allowed, every covenant that was broke f 
might be made the ſubject of an action upon the caſe 9. j 
NoTwITHSTANDING theſe decided opinions, we final f 


a few years after, ſimilar topics were e urged againſt theſeſ 
* 20 Hen, VI, 34. TY Vid. ant. 4 23 Hen. VI. 36. 


action, 
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was retained to purchaſe a manor for me, and he did not 
do it, I could have no action againſt him, unleſs it was 
by deed, and then I might have covenant ; but if he aſſiſt- 
ed another in making the purchaſe, this was a deceit upon 
me, and I might have an action on the caſe; and this 
diftinction was recogniſed by moſt of the court”. 


AN action was brought againſt a man who had under- 
taken to procure certain perſons to give releaſes, which 
undertaking he did not perform: an action on the caſe 
being brought, the ſame arguments were uſed againf it as 
againſt the former. This being, they ſaid, merely a non- 
feaſance, the remedy muſt be in covenant. But this was 
explicitly denied by /uyz the chief-juſtice, and Paſton; 


and the like; who, if they undertook, and did nothing to- 
wards the performance of that undertaking, ſhould be lia- 
ble in an action on the caſe, and the party ſhould not be 
driven to an action of covenant*, When an action on 
the caſe was brought againſt a man for not delivering wine 
according to his undertaking, the ſame arguments were 
again urged againſt the form of the action, and the ſame 
anſwers given*: as the parties in that caſe came to an 
agreement, there was no judicial determination of the 
point. | | | 
HowEvER, it ſufficiently appears from what had been 
thrown out, that the opinions upon this queſtion were now 
ſomewhat changed; and the beſt lawyers began to think, 
that an action upon the caſe was a proper remedy to recover 
damages for non-performance of an agreement, as well as 
for any miſ-feaſance in the performance of it, Accord- 
W ingly we find it laid down by Newton, in 22 Hen. VI*, 
WF that if land was ſold, the vendor might have debt for the 


r 1x Hen. VI. 18. t 21 Hen. VI, 55. 
: 21 Hen. VI. 18. : 2 22 Hen. VI, 44. | 


and they ſtated the common caſes of a carpenter, a ſurgeon, | 
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was an adual undertaking which could be proved, and 


ced to ariſe in point of law in caſes where a duty was pre- 


The wager of law, which was allowed in that old writ, 


almoſt to all purpoſes ; ſometimes as a remedy where the 
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caſe, if he was not infeoffed of the land; which paſſed 
without any contradiction. We have every reaion to ſup- 
poſe, that the promiſe meant in the reports of this periodſ 


not ſuch an implied promiſe as was in after-times pronoun- 


viouſly due. It was alſo generally agreed, that a conſidera- 
tion for ſuch promiſe ſhould be ſtated in the declaration, as 
it would otherwiſe be a nudum pactum, to which the law 
would never give effect. 

THe action upon the caſe ſometimes . amongſt 
others, to inſtances where the old remedy was by detinue. 


made it very deftrable to ſubſtitute the action upon the caſe 
in its room. An action of detinue had been brought for a 


horſe which the plaintiff had bailed to the defendant, and * 
Which had died through his negligence. The defendant * 
having waged his law, and ſo got rid of that action, the * 

plaintiff brought another grounded upon his caſe; but the 8 


law-wager being pleaded, that was argued to be a ſufficient 
bar, as the plaintiff would, in this action, recover in da- hae 
mages the value of the horſe; whereas by the judgment in flat 


the writ of detinue, he was eſtopped to claim the horſe it- 0 


ſelf, and ſo he ought not to recover the damages to the 
value of the horſe in the preſent action. Again, where an 5 
action on the caſe was brought, for that whereas the plain- ** 


tiff had bailed certain goods to H. to keep, A. bailed them Wl te 
to the defendant for the plaintiff's uſe, but he had uſed and Will the 


ſpoiled them; Brian thought the action would not lie, be- the 


cauſe the defendant. was a ſtranger to the firſt bailment ; Wl civ 
but all the other juſtices were of a contrary opinion -. on 


Tuus was the action upon the caſe by degrees adapted Will by 


z 12 Ed. IV. 13. 


common 


ENGLISH LAW. 


ace of the old eſtabliſhed actions, which were found leſs 
xlequate than this to obtain the ends of juſtice. It was 
he uſual mode of redreſs in moſt inſtances of malfeaſance 
or negligence, whether of private perſons or of thoſe in 
alice; and the party thereby received a recompence in 
damages for the wrong ſuſtained. Numerous are the 
inſtances in which this action had already been applied 
the reports of which have come down to us. "Theſe afford- 
d a ground-work to extend it by a reaſonable analogy to 
l the conſequences which have ſince been built upon it: 
b that the ſpecific writs before in uſe, as the writ of de- 
eit, of conſpiracy, of detinue, and others, began gradually 
to go out of practice; and actions upon the caſe, of a libe- 
nl conception, were framed in the nature of thoſe remedies. 
lt only remained to give efficacy to the actions of af/rump/ity 
5 a ſubſtitute for the action of debt; and then the me- 
thod of legal redreſs in regard to perſonal injuries will 
have ſuffered a complete revolution. During this period, 
the ſteps above recounted were made towards effecting this 


change. 
Ir will be proper to take notice wg two actions which 


had lately made their appearance, and were founded upon 


ſtatutes paſſed in the preceding reigns: theſe are the 


actions of forcible entry, and of forger of falſe deeds. 

THE* ſtatute of Henry VI. had given an aſſiſe or writ of 
treſpaſs to recover treble damages for a violent poſſeſſion of 
lands or tenements; but the action moſt in vogue being 
treſpaſs, an aſſiſe was not fo frequently brought. It was 
therefore in an action of treſpaſs for a forcible entry that 
theſe ſtatutes were enforced, if it was meant to proceed 
civilly; if criminally, there might be a preſentment, or 
one juſtice might proceed in a ſummary way, as directed 
by one of thoſe ſtatutes. 

THrest ſtatutes, being for the ſuppreſſion of force and 
violence, ſeemed to require a more rigorous conſtruction 


* ä Vid. ant. 289. 
than 
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CHAP. XXII, than the judges had put 6n them. Thus it was "held b 

— — dtem, that the iſſue in this action ſhould be on the title 
HENRY VI. 

EDW. IV. and never on the force; and if the title was found again 

the defendant, he would, it is true, be eo Facto convict off 

the force; but if the title was found for him, the forced 


would not be at all conſidered . The force, howeve 
might be puniſhed i in an indictment afterwards, notwith 
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ſtanding the title was with the defendant. On the ot he. 
hand, if poſſeſſion was reſtored to a diſſeiſor by virtue o 4 nk 
the ſtatute, becauſe he had been three years in peaceabl þ 
poſſeſſion, yet the diſſeiſee might re-enter peaceably, o 4 


have an athſe*. It was held, that forcible entry woult 
lie of a rent as well as of land; for a man might be diſY 
ſeiſed of a rent, and might have a writ of entry ſur diſſeiſin® 
Proceſs of outlawry lay for a forcible entry, as was natur: 
in an action of treſpaſs *, The ſtatute only gave treble 
damages; but it was the Spinion of the judges, that treble 
coſts thould likewiſe be recovered®. 
TEE action of forger of falſe deeds was a civil remech 
for recovery of damages for the injury ſuſtained by the 
party intereſted in the effect of ſuch fictitious deeds. This 
remedy was founded on itat. 1 Hen. V. c. 3. and the 
conſtruction put on it was as follows. | 
Ir was a good plea to this action to ſay, that the aint | 
had nothing i in the tenements at the time the deed was 
forged and publiſhed f. The degree of intereſt was, there 
fore, an object to be conſidered in this action. It was 
doubted at one time, whether a remainder-man had a 

_ ſufficient eſtate to intitle him, under the ſtatute, to bring] 
an action for forging a deed that affected his intereſt. On 
one hand it was contended, that he had poſſeſſion of the 
| 00-0087 208k tho not of the demelne 3 ; and 1 it was ſaid, that 
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dere an eſtate was made for life, the remainder over, the 
red belonged to the tenant for lite during his life; and yet if 
ranger got poſſeſſion of it, the remainder-man mighthave 
naCtion for it, and the tenant for life might have another 
ton 5. An heir had been allowed to maintain this action 
gainſt a perſon who had forged a releaſe during his father's 
gen. But this latter opinion (at leaſt where the publication 
us not till after the father's death) was afterwards denied by 
Brian, Littleton, and Choke ; for the heir had no right du- 
ing the father's life, and the action was both for forging 
nd publiſhing : and yet it was held by Choke, Littleton, 
nd Needham, that if the forgery was committed while a 
iſciſor was in poſſeſſion, and after the diſſeiſee had entered 
he publication was made, the difſeifee might have an 
ion, becauſe he had right during the diſſeiſin; and Lit- 
ton held, that where the forgery and publication were 
luring the time the difſeiſor was in poſſeſſion, both might 
hve an action, becauſe one had the right, and the other 
he poſſeſſion. In the caſe of a tenant for life, with remain- 
er over in fee, Littleton held, as was before laid down, 
bat both the tenant and remainder-man 'might have an 
tion i. The deed, to be a ſubject of this action, muſt 
e both publiſhed and forged ; but if the action was brought 


on one, and the publication on the other, for the plaintiff 
5ould then be intitled to recover &. 
From actions the tranſition is natural to proceedings 
herein, and the nature of pleading. The latter is a 
branch of the law which was cultivated with great attention 
luring this period, and deſerves a very particular conſide- 
ation: we ſhall, therefore, reſerve what we have to ſay on 
lat ſubject to a chapter by itſelf, and at preſent go on to 
heak of ſome other points which relate to proceedings in 
tions. The firſt of theſe will be the adjudication of da- 


— 
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mages and coſts, the nature of which has not e et Gt en 
all noticed, 2] 
Ducks and cots might either be aſſeſſed by the jul | 
in a groſs ſum , or ſeparated, ſo much for damages, and WM m 
much for coſts. It ſhould ſeem, the court exerciſed a df uu 
cretionary power to abridge or increaſe damages and coſts fr 
but this was with ſome diſtinction. Thus, after a writ of fe 
Enquiry, they might either increaſe or abridge both the da e 
mages and coſts as they pleaſed, becauſe this was only al © 
inqueſt of office to inform the court, who might ha : 
aſſeſſed the damages without an inqueſt, But where an in ö 
queſt paſſed on an iflue joined between the parties, ther the 
tho' the court might increaſe the coſts, they coul W 
neither increaſe nor diminiſh the damages; becauſe there ti l 
party might have an attaint if he was diſſatisfied, whic bei 
could not be in caſe of a writ of enquiry. Howevei'” 
even in ſuch caſe, if the damages were exceſſive, the cou ſho 
would ſometimes ſuſpend the judgment till the plainti Wh 
releaſed ſo much of the damages as would reduce them to the 
reaſonable ſum m. „„ 1 
Ir had, indeed, on a former occaſion been held, the fle 
where the principal demand was certain, the court might (167 
after a verdict upon an iſſue, increaſe the damages as we RED 
as the coſts. This was in an action of debt, and the jur af 
having found a groſs ſum for the damages and coſts, th art 
plaintiff prayed that the damages might be ſevered from th 1 
coſts, in order that the latter might be increaſed; which th it 
court declined, upon the idea that they, in this caſe, hal er 
an authority over both”; Again, in treſpaſs, where thi 1 
jury had found greater damages than were laid in the de biſc 
claration, the court took upon them to abridge the damage uſed 
don to the ſum in the declaration. Whatever doub an 
there might be reſpecting damages or coſts after a ver ume 
dict, there ſeems none concerning either after a writ = 
113 Ed. IV. 23. | n 10 Hen. VI. 24. 15 
n 19 Hen. VI. 10. | * 2 Hen, VI, 7. 4 
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enquiry; or upon confeſſion, and the like. We find upon 
a plea of tout tems priſi; and judgment of fit inde quietus, 
Ec. that the plaintiff uſed to be admitted to make an aver- 
ment pro damnis ſuis occaſione detentionis, and to pray that 
ſuch damages might be allowed him . What is ſtill more 
ſtriking, there are inſtances of ſuch averments againſt the 
ſheriff for not returning greater iſſues upon jurors; and on 
theſe averments it is fo be ſuppoſed the court uſed to award 
damages according to their diſcretion 4. 

Muc confuſion ſeems to have ariſen from the mixing of 
lamages and coſts together, which was done not only in 
the verdicts of jurors, but alſo in the award of the court. 


common for the plaintiff to pray they might be ſevered* ; it 
being his object to fee that the coſts were not taken into the 
mount of the damages, as that might create difficulty, 
ſhould an attaint be afterwards brought. The entry of coſts, 
when increaſed by the court, was always ſtated to be at 
the prayer of the plaintiff : Ideo conſideratum eſt, quid Fecu- 
peret verſus A. prædictum debitum ſuum prædictum, et damna 
ſua prædicta ad $0 bill. per juratores prædict. in forms præ- 
licrtd afſeſſos, nec non 40 ſhill. eidem B. AD REQUISITIO- 
EM ſuam pro miſts et cuſtagiis prædictis per curiam bie 
DE INCREMENTO adjudicatis, que quidem DAMNA in toto ſe 
ittingunt ad, &c*, The court had awarded increaſed coſts 
to a plaintiff; for the delay he had fuffered by being hung 
w by injunEtion *; but in the following year the like colt 
were refuſed % 

Tux mode of trial by law-wager was ftilt open to mucti 
b lſcuffron. The principal actions in which law-wager was 


ompt, in fome inſtances. A ſtatute had been made in the 
ime of * IV. to prevent defendants being precluded 


? Raſt. 158. | : * Raſt. 192. 
8 Hen. VE, 12. © 21 Ed. IV. 78. 

7 18 Ed. IV. 23. | v 22 Ed. IV. 37. | 
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When they were confounded in the verdict; it was not un- 


ned, were debt and detinue; it was alſo allowed in ac- 
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their diſcretion was the preamble of the act, which ſeem 


of the plaintiff being examined, according to the direction 


have debt for the rent, and detinue for the furniture, thi 
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from waging their law, by the ſuggeſtions of plaintiffs that chi 
the debt aroſe upon the ſettlement of an account *, That 
ſtatute gave the judges an authority to examine the plain- 
tiff's attorney, and other. perſons, and to allow or refuſe, 
according to their diſcretions, the wager of law to the de- 
fendant. The rule by which the judges choſe to govern 


to admit, that againſt an accompt ſettled before perſons not 
properly and legally auditors, a defendant might wage hig 
law y. We find in the reports of this period many inſtances 


of this act, and ſeveral caſes where the judges went furthe 
than the object of the preamble of the ſtatute. _ 

AN action of debt was brought on arrearages of an ac ma 
co:npt, upon which the defendant teadered his law, and, 
prayed the plaintiff might be examined: this was done 
and it appeared by ſuch examination, that it was a deb to 
upon a contract, and ſo was no matter of accompt* 


3 5 3 gen 
Again, it appeared upon examination of a plaintiff, that he or 
had let to the defendant a houſe and furniture, and at the 8 
end of the term they came to accompt before auditors ry 


upon which part of the rent was found to be in arrear nan 
and part of the furniture deſtroyed ; and becauſe he mighM the 


tio: 

defendant was allowed to wage his law *. In debt on ac to! 

compt before auditors, upon examination, it appeared to ariſſ def 
on an award by arbitrators ; but theſe were held not to b mei 

auditors, and therefore the defendant was admitted to hiW con 
law b. Theſe caſes were not within the preamble of the ſtatute M let: 


but the judges availed themſelves of the diſcretion give dab! 


them by the enacting clauſe, and took this ſummary me uk 

thod of diſcovering whether the plaintiff had choſen biff ,,, 
proper remedy: if not, they permitted the defendant to dil alo 
* Vid. ant. 231. 20 Hen, VI. 16. : 

y Vid. ant, | | | > 22 Hen: VI. 41. 4 

* 8 Hen. VI. 15. ] | h * 
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u charge himſelf by making his law. The only caſe pre- CHAP. XXII. 


ciiely within the act was the following, where upon ex- 
amination it turned out that the accompt was not before 
auditors, but in the preſence of one only, and the detendant 
was for that reaſon admitted to his law ©. 


Ir auditors were aſſigned, and it appeared that there was 
s 2 ſurplus due from the lord to his baillee, and the baillee 
"of brought debt on arrearages of this accompt, yet the lord 
i might wage his law]; for the auditors were by the ſtatute, and, 


YM according to the common law, were conſidered as judges of 


8 the baillee only, and not of the lord; and it was upon the 
idea of the matter having been diſcuſſed before competent 


judges, that a defendant in ſuch caſe was reſtrained from 


making his law ©. 4 
A NOTION had prevailed that in debt againſt a perſon 
bor board and eating, the defendant ſhould not be permitted 
to wage his law ; and after it had been repeatedly decided, 
'W:cnerally, that where the party was at liberty to provide 
or not, the defendant might have this privilege*©, this point 
vas denied by Priſot and Needham in the latter end of Hen- 
y VI's reignf. However, in a very particular inſtance, 
[IF namely, where victuals had been provided by the warden of 
" the Tower for a perſon impriſoned for treaſon, the obliga- 
tion of common humanity was eſteemed of ſuch force as 


defendant was not permitted to wage his law againſt this 
meritorious creditor S. Again, where the boarding was 
connected with a fort of realty, as where the plaintiff had 
let a room to a man, and then took him and his wife to his 
table at ſo much a week, the defendant was not allowed his 
law. In the ſame manner, if land was let with a ſtock 
upon it in debt for the rent, law-wager would not be 


© 20 Hen. VI. 16. : 1.39 Hen. VI. 18. 
14 Hen. VI. 24. £ 28 Hen. VI. 4. 
? 34 Hen, VI. 13. 15 Ed. N. 16. 
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to leave the plaintiff without an option, and therefore the 


allowed, on account of the ſtock being coupled with the 
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land, though it would lie in debt founded on a leaſe of the : 
ſock only k. 5 
TRE above doubt might have ariſen from the difference 5 
between the common law, as collected from the analogy of 8 
other caſes, and the cuſtom of London; for it was poſitively ; 
held, that by the cuſtom a defendant could not wage his law, 
in debt for board: by the ſame cuſtom a defendant was 
excluded from his law, if an alderman of London teſtified Y 
the truth of the contract l. 15 
Ir was agreed, that where perſons were compelled to ſerve 
by the ſtatutes of labourers, as were ploughmen, ſhepherds, 
and all ſervants in huſbandry, and they brought an action 
for their wages, the defendant ſhould not have his law, be- 
cauſe there was no option in the plaintiff whether he would 
ſerve or no; and yet it was held, that though a taylor, : 
carpenter, or other artificers, if they departed from their ſer-i 
vice, were liable to an action under the ſecond chapter off 
the ſtatute, yet becauſe they were not compellable to ſerve, 
they might be deprived of their debt by law-wager *. No 
retainer "of a ſervant, but under the compulſory part of the} 
ſtatute of labourers, was to exclude a defendant from law- 
wager. Upon a ſimilar idea it was, that in an action 
brought by an attorney of the common-pleas for his fees, 
Forteſcue chief-juſtice held, that the defendant ſhould not 
wage his law; ſaying, that the juſtices could compel him 
to act as attorney for a ſuitor, tho? it was other wiſe in infe- 
rior courts. But where an action was brought by a ſerjeantY 
who had been retained for two years, law-wager was 
allowed; becauſe, ſaid they, notwithſtanding he was com- 
pellable to be of counſel, yet he was not compellable to be 
retained ſo long as for two years l. | 


Ix was now ſettled, conformably with ſome opinions 
the time of — III. " that in a general declaration for 


9 Ed, IV. 1. 1 21 Hen. VI. 4, 
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a box of charters, the defendant might wage his law, be- CHAP. XXII, 
cauſe they partook of the nature of the box ; but where one 8 
of them was ſpecially noticed, the defendant, as to that, EDW. Iv. 
was obliged to plead to the country; and this had become 
the eſtabliſhed practice n. A new rule had been ſtarted in 
the reign of Edward IV. which allowed law-wager in all 
caſes where the plaintiff did not intitle himſelf to the land, 
for then the charter was no more than a mere chattel® ; but 
the former ſeems to have been the more general diſtinction. 
In detinue, if the bailment was in one county, and the 
declaration alledged it to be in another, the defendant might 
wage his law?. There was this difference between deti- 
nue and accompt, that in the former, if the bailment was 
alledged to be by the hands of another, law-wager was 
allowed the ſame as if it had been by the hands of the 
plaintiff himſelf, but in accompt it was not allowed; tho? 
where it was by the hands of the wife of the plaintiff, they 
being conſidered as one perſon, the law-wager was allowed; 
the like as between an abbot and one of the ſame ſociety”. 
IT was held by many, that, according to the cuſtom of 
London, if a defendant waged his law, the plaintiff might 
produce a bill teſtifying the contract, and that would 
ouſt the defendant of his privilege*. But this opinion 
is directly againſt a ftatute made in the reign of Ed- 
ward III. which expreſsly declares that a man might wage 
his law againſt a Londoner's papers. Law-wager was 
allowed in debt upon an arbitrement *, but was denied in 
Lebt, on a recovery in court of ancient demeſne*, and for 
n amercement in a leet . An infant was not permitted 
to wage his law. Executors, when charged as ſuch, could 
not wage their law, becauſe no man could wage his law 


" 19 Hen. VI. 9. 22 Ed. IV. 7. t Vid. ant. vol. II. 448. 
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CHAP. XXII. but upon a contract of his own : they could not therefore 
be charged on a bailment to their teſtator, but might 
yet be liable to an action on their pn of goods that 
had been bailed to their teſtator, and in ſuch caſe they might 3 
wage their law *. It had been held, contrary to an opinion 
in the time of Henry V. that a defendant might wage his 
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law againſt a quo minus in the exchequer® : this violated 


the rule laid down in an earlier period e, that no man ſhould | 
wage his law againſt the king ; and it was on that account | 


over-ruled by the practice of later times. 


PROTECTIONS were a greater ſource of delay to juſtice 
than even eſſoins; for a protection might be caſt where an 
eſſoin could not, and beſides had the ſanction of the great 
ſeal to back it; while an eſſoin, being only the ſurmiſe of 
the party, was open to cavil and rejection. Thus a pro- 
tection might be caſt by a perſon who was in priſon, or let 
to mainpriſe, but ſuch a one could not caſt an eſſoin 4. It 
might be caſt at ai prius, which an eſſoin could note. 


Protections ſtood upon the ground of deciſions before men- 


tioned to be made in the reign of Edward III. and the alte- 
rations introduced by the late ſtatutes f. They were of two I 
kinds, namely, guia profecturus, and quia moraturus : they 


were for a year only, and were diſallowed in quare impedit, 


aſſiſe, attaint, dower unde nihil, darrein preſentment, and | 
certain other pleas before juſtices in eyre ; and a protection 


that was offered in any of ſuch caſes would not be 
allowed s. 


Tx effect of a Ne was to nun the plea fine die 
for a year, and the common mancuvre was to caſt it at 
; 110. prius. In ſuch a caſe the entry would be thus: Poſtea 
continuato inde proceſſu, &c. mentioning the reſpite of the 
Jurys and the appearance of the parties in banco; after which | 


> Hen. VI. 38. | ; © 9 Hen, VI. 55» 
d 32 Hen. VI. 2 4+ f Vid, ant. 98. 


© Vid. ant. | „ Hen. VI. 39. f 
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e Wi might go on, Et Super bac loguela prædicta remanet fine CHAP. XXII, 


at ie, eb quòd idem A. in obſequio domini regis in guerris domini 
regis in partibus tranſmarinis profecturus eſt (or as the caſe 
might be) moraturus et. Et habet literas domini regis de 
protectione patentes, quarum datum, Cc. fer unum annum 
tune proximè ſequendum duraturas Sch. The juſtices of 
11/i prius had no power to allow or difallow the protection, 
but were merely to diſcharge the jury, and make a return 
of the protection, which was allowed or diſallowed at the 
day in bank. If the inqueſt was taken after the protection 
caſt, it was void. It often happened at the day in bank, 


e f 

chat the plaintiff would preſent to the juſtices an innoteſci- 
T p P N 
uus to repeal the protection; upon which there would 
Niue a re-ſummons, or re- attachment againſt the defendant, 


and a new venire, or new diſtringas, (for after much 
variety either practice was held good i) to try the iſſue. 
The diſcharge, however, of the jury at ni/i-prius was ſtill 
right, as the protection was good till repealed: fo, if it 
expired before the day in bank *; but if it was diſallowed on 
the day in bank, it was otherwiſe, for then it was the ſame as 


prius, and not caſt his protection till the day in bank, when 
it might be allowed; and if the inqueſt had been taken by 
| default, the default would be ſaved ®. Where a defendant 
appeared and challenged ſome jurors, and caſt a protection, 
It was diſallowed ; becauſe as he had appeared he could not 

be demanded, and a protection was to excuſe a default u. 
IT was a rule where there was more than one defendant, 
that a protection caſt by one, whether before appearance 
or after, ſhould put the parol fine die for allo. But if the 
plaintiff had the precaution to ſue ſeveral venires, then a 
protection caſt by one defendant at 1 5 prius, or in bank, 


þ Raſt 453. 2 21 Hen. VI. 10. Bro. Prot. 58. 
I Ed. 4. 2. Bro. Prot. 69. n 4 Hen. VI. 22. 
K 35 Hen, VI. 58. | * 21 Hep, VI. 41. 
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none l. Sometimes the defendant would make default at aq 
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CHAP. XXII, would ſtand only for that one D. A protection could only 
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ſerve a defendant; and even a defendant in replevin, if 
he avowed, and ſo made himſelf an actor, could not have } 
a protection 2. It was argued at one time, that a garni/bee, 


after plea pleaded, when he made title to a deed, was an 


actor, and therefore ſhould not have a protection r. There 
is acaſe of a garniſhee, even after plea pleaded, caſting a a 
protection * ; but the former ſeems the better opinion*, It 
was held, he might caſt a protection to the ſcire facias, 


becauſe then, at leaſt, he was not an actor u. A vouchee 


and prayee in aid were held intitled to caſt a protection to 
the writ of ſummons, upon the ground that they might 
have an eſſoin, and were liable to judgment by default *, 


But where reſceit was counterpleaded, the prayee was not 


allowed to caſt a protection, becauſe he was no panty to 


the ſuit till he was received”. 
BEs IDEs the ſubſtantial requilites to e a legal 


protection before-mentioned, it was likewiſe not to vary * 


from the original writ, by containing more or leſs* ; it was 
not to be dated ſince the time of the default to be ſaved *; 


in either of which caſes it would be diſallowed. A corpora- 
tion could not have a protection, becauſe they could not 


be ſuppoſed. to be all in ſerviijo regis ©, 


TE criminal law received ſome impreſſion Sram the 


deciſions of courts during theſe two reigns. What is laid 


down by Newton in the 19 Hen. VI. * as the law of treaſon 


militates ſo plainly with the ſtatute of treaſons, that it can 


hardly be taken to be the better opinion of lawyers in his 
time. He ſays, that if a man imagined the death of the 


king or his 5 he e be put to death for ſuch an 


22 Hen. VI. 3. 7 327 Hen. VI. 2. 
1 22 Hen VI. 28. 5 + Hen, VI. 22. 
r 3 Hen. VI. 18. 228 Hen. VI. 1. 4 Hen, vr 22. 
4 Hen. VI. 9. v 21 Hen. VI. 10. | 
- Oh Wen, YI. bn © 21 Kd. IV. 79+ 
» 3 Hen. VI. 18. Litt. 47. 
: 3 Hen. VE 30. : 


imagination, 
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imagination, without having done any thing, that is, with- CHAP. XXII. 
put any overt act. Perhaps the flight circumſtances that 8 
were conſtrued overt acts of treaſon might in ſome meaſure EDW. IV. 
juſtify the above opinion. More conſonant to our preſent 
ideas was the opinion of the judges, when they determined 
in the reign of Edward IV. that treaſon committed againſt 
Henry VI. ſhould be puniſhed, though that prince was 
ſtigmatized with the appellation of Uſurper ©, The change- 
:bleneſs of public affairs made it the intereſt of every 
ſucceſſive monarch to guard againſt concluſions that might 
affect the ſecurity of the preſent poſſeſſor of the throne. 
By a ſtatute of Edward II. f no one was to be conſtrued 
guilty of felony for breaking priſon, unleſs the crime for 
which he was committed was felony. This act does not 
kem to be violated by a determination in the beginning of 
the reign of Henry VI. where a perſon outlawed for felony 
was impriſoned i in the king's bench ; and being afterwards 
indicted for breaking priſon, knowing certain traitors to 
be there confined, and letting them go at large, he was 
adjudged guilty of treaſon, and accordingly drawn and 
hangeds. 

WHERE a man kink killed the wife of his 3 there 
was ſome argument whether this was a petit treaſon with- 
in the ſtatute z and after conſidering ſome caſes that have 
been mentioned in the reign of Edward UI. l it was agreed 
by the juſtices of both benches to be treaſoni. Some 
years after a woman was burnt, becauſe ſhe, in confederacy 
with two others, had murdered her huſband ; this being 
alſo deemed a petit treaſon k. 

Wr find the ideas of Bracton, and ned thoſe of found 
ſenſe, confirmed in ſome opinions delivered on caſes of 
homicide!, If I am cutting down my tree, and it falls 
on a man and kills him; or if I am ſhooting, — my 
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bow ftarts aſide, and I kill a man; neither of theſe, ſays 


the book, is felony: for felony muſt be with malice pre- 
penſe; and what happens againſt a man's will, cannot be 


ſaid to be done animo felonico n. It was equally agreeable 


with the old law, to denounce the pains of felony againſt 
any who took away the life of an attainted man, other- 
wile than by the forms of lawn. It was held a good juſtifi- 


cation in an appeal of death to ſay, that the deceaſed ap- 
pealed the priloner of treaton in the court of the conſtable: 
and marſhall, and they waged battel en and lo he 


killed him o. 
In the reign of Edward IV. ſome caſes of larceny hap- 


pened, which created ſuch diſcuſſions as laid open the 


learning upon that ſubject very fully. A man was indicted 
for felomoully taking and carrying away a box with charters | 


in it: and there it was ſaid, that it was no felony, becauſe 
charters are reg ity, and not chattels real ; and this was proved 
by a felon forfeiting his chattels real; under which deſcrip- 
tion go a term for years, or a guardianſhip, but not his 
charters; to which all the judges aſſembled in the exche- 
quer-chamber aſſented; and in that caſe the box was ad- 
judged to follow the nature of the charters. It was at the 
fame time laid down for law, firſt, that larceny could only 


be committed of chattels perſonal; and ſecondly, in reſpect 


of the ſort of tating neceſſary to conſtitute larceny, it was 
held, that where a perſon entruſted goods to the care of a 


| ſervant, the ſervant could not take them tcloniouſly, be- 


cauſe they were in his poſſeſſion p. 

A cast ſomewhat allied to this laſt, was debated afcer- 
wards with great anxiety in the {tar-chamber, before the 
council, in the 13th year of the fame reign. One had bar- 
gained with a man to carry certain parcels of goods to 
Southampton, The man a took oy n carried them to 


„ 6 Ed. IV. 7. b. 10 Ed. IV. 14- This PR was 
35 Hen. VI. 58. Vid. ant. in one of the Terms that were ſtiled 

= II. 10. | | | 49 Hen. VI. that monarch being raiſed 
* 37 Hen. VI. 20, 21. | again to the throne for a few months. 


another 
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mother place, broke them open, took out the goods, and CHAP. XXI. 
converted them to his own uſe. Whether this was in law — 
z larceny, was debated with much difference of opinion. DW. Iv. 
It was argued, that a. poſſeſſion of the goods was given 
by the bailment of the owner; and neither felony nor treſ- 
paſs could be committed of them by the baillee ; for he 
could not be ſaid to take them vi et armis, & contra pa- 
em. On the other fide it was ſaid, that a man's act be- 
comes felony or treſpaſs according to the intent. If a man 
abuſes a diſtreſs, he is a treſpaſſor, and ſo here all confidence 
implied in the bailment was ſuperſeded by the taking, which 
- afccovered his intent to have been bad from the beginning. 
ſt was alſo ſaid, that this was different from a bailment; 
for it was only a bargain to carry; and what followed 
; WY fhews that this was only a pretence to gain an opportunity 
bor ſtealing. At length, one of the juſtices had recourſe 
boa refinement which admitted ſome of the above reaſon- 
ing, but exempted this caſe from the concluſion following 
WH upon it. He admitted, that a man who has the poſſeſſion of 
goods by bailment, cannot commit felony of them ; but 
kere, he ſaid, the goods within the parcels were not bailed 
to the carrier, but the parcels themſelves; and therefore 
taking them was not felony : but when he broke them open, 
and took out the goods, he did what he had no warrant for, 
and appeared in a very different light in the eyes of the 
law. Thus, for inſtance, if you deliver a tun of wine to 
a carrier, and he ſells it, this is neither felony.nor treſpaſs 
but if he takes any out of the tun, and ſells it, that 1s 
felony. In like manner, if I leave the key of my cham- 
ber with any one, and he takes any thing out of it, this 
is felony. The reaſon to ſupport theſe caſes was, that 
the things not ſpecifically and expreſsly delivered, were 
not in truth bailed, and therefore the party, in fanny them, 
intermeddled where he had no truſt. 


— 1» 


THEsE were the arguments uſed before the council: 
the — Was afterwards adjourned into the exchequer- 
| chamber, a 
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CHAP. XXII, . and the opinion of all the judges was * 
3 There it was agreed by all the judges, except one, that 
EDW. IV. generally where goods were bailed to another, he could 
not take them feloniouſly. They held alſo, that when a 

poſſeſſion ſo obtained had once determined, then the baillee j 

might commit felony in taking them; as, if I bail goods eh 

to a man to carry them to my houſe, which he performs, He. 

and afterwards takes them, it is felony ; becauſe his poſ- Hf: 

ſeſſion under the bailment ceaſed when he delivered them WM ¶ elo 

at the houſe, They agreed ſome points upon the nature ¶ am 

of poſſeſſion, If a gueſt in an inn takes a cup, he is of! 

a felon, becauſe he had not properly a poſſeſſion, but only Wor 

the uſe of it while there. The ſame of a cook or butler; Fe 

they are only miniſters as to the things within their care; . 

but have no poſſeſſion, which, in theſe caſes, is always no 

conſtrued by law to be in the maſter. But it would be iet 

different, perhaps, ſays the book, if goods were bailed to un 

a ſervant; for as they then would be in the actual 


poſſeſſion of ſuch ſervant, he could not commit "RT of 3 
them. 0 
AFTER all, as to the i _ whether it was W 
agreed, that the bailment ceaſed upon breaking the 5 
parcels open, and the carrier thereby forfeited the legal 8 


privileges annexed to him as baillee, and in ſo taking the 
goods he was conſidered as a common perſon ; or whether 
it was upon the whole thought, that this was not a bail. 
ment, but merely a bargain to carry; it is not ſtated in 
the report upon which of theſe grounds they determined; 
but it was certified to the chancellor by the major part of 
the Juſtices, that this man was guilty of felony 2. 
Ir was in a few inſtances defined what kind of pro- 
perty was ſubject to larceny. Fiſh in a pond, as well as 


toc 

in a trunk, young goſhawks, and pigeons which could not 
yet fly, and ſo were at the will and controul of the owner ; 1 
113 Ed. IV. 9, IO, 1 190 


to 
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to ſteal any of theſe was conſtrued to be larceny; but CHAP. XXII. 
otherwiſe of the ſame animals when tull grown, and there- F N 
fore in a great meaſure at liberty", In ſhort, it was EDW. IV. 
held, that only ſuch things in which a man had a property 5 
could be teloniouſly taken and carried away ?. 

THE old maxim of our criminal law, that b e 
reputabitur pro facto, continued to prevail in the reign of 
Henry IV. For then Shard agreed with Gaſcoigne, that 
if a man was indicted that f/ giſoit deprædando, it was 
felony : Thus, ſays he, if a man comes to rob me, and I 
im ſtronger than he, and overcome him, yet is he guilty 
of felony*. But this opinion now began to grow obſolete z 
bor in 9 Edward IV. we find a contrary language. There 
; WH Jenny ſays, that if one lies in wait in the road, with his 
Word drawn, to ſet upon a perſon, and demands his 
S WY money, and a hue and cry is levied, and the man is taken, 

"WH ct it is not felony®. This was the ruling opinion upon 
d which the law began to ſettle; and men were no longer 
f 


puniſhed for crimes which they only meditated, but had 


not actually committed. 

Tas rule which bad long been followed, that the ac- 
ceſſory ſhould not be put to anſwer till the principal was 
attainted, was not found ſufficient to ſecure a juſt ad- 
miniſtration of juſtice. It happened in the 18 Edward IV =. 
that two were indicted, one as principal, and the other as 
acceſſory ; the principal was outlawed, but the acceſſory 
being taken, was indicted, and, pleading not guilty, was 
eonvicted and hanged. After this the principal reverſed 
the outlawry, and upon arraignment was acquitted of the 
fact, and difcharged. Thus another rule of law was vio- 
lated, namely, that where the principal was innocent, the 
acceſſory could not be guilty, It ſeems the firſt rule was 
too general, and ought to be confined to an attainder upon 


— 
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r --- t 13 Hen. IV. 85. 


* 22 Hen, VI. 59, Bro. Coron. u g Ed, IV. 28. 
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CHAP. XXII. the fact, and not otherwiſe; eſpecially when it was laid 


3 — 
HENRY VI. 


law of deſcent as to appeals much argued at this time, as if 


whether a perſon who derived his deſcent through a female, 
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down that the acceſſory ſhould not be permitted to avail 


himſelf of any error in the outlawry, which was ſuffered © 
to ſtand in force againſt him, till reverſed by the princi 
pal 7 in a writ of error. bp 
SOME points aroſe on the mode of proceeding by appeal n 
The appeal of death was the action of the heir to the debe 
ceaſed. A caſe of a peculiar kind was ſtated by Thirning Wl 
in the reign of Henry IV. where the heir was within age e 
and died, and was ſucceeded by ſeveral heirs within age Nee 
it was ſaid by that judge, that the laſt of theſe perſon U 
ſhould have the appeal; but Gaſco:igne was clearly of anothelli w 
opinion ⁊. Acaſe happened in the reign of Henry VI. which 
brought forward this point again; for there a man wag y 
oktiawed, and having a pardon, he fued a ferre facias againſſ RB 
the plaintiff, who was returned dead by the ſheriff ; and v. 
after much argument, it was determined by the court, that na 
no ſcire acids ſhould go againft the heir; which ſeem th 
like a deciſion, that the heir was not intitled to the appeal 
The fon, as heir to his mother, might bring an appeal 54 
aguinſt his father of the death of his mother b, he being 29 ur 
much heir to one as to the other. | L 


Prnhars this deciſion is not to be extended depot its tic 
own circumſtances, namely, of an appeal once commenced + 
and that the opinion delivered on the former occafion was de 
that which governed ; for we find a curious point in the 


the principal propoſition was fully ſettled : this point was 


could intitle himſelf to an appeal as heir. A caſe of 
this ſort was brought into the exchequer-chamber in the 


20 Hen. VI. when Forteſcue, chief juſtice, declared that Tt 


he and his brethren were agreed upon the matter, but were 


In 
willing to hear what could be ſaid on it. The objectio 
2 Ric. III. z r. 38 Hen. vI. 13. a 


ir Hen, IV. 11. 8 Rd, IV. x. : 
Es againſt 
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zzainft ſuch an appeal was founded on the expreſs words of CHAP. XXII. 
Magna Charta e, that no one ſhould be taken or impriſoned — 
on the appeal of a woman, except for the death of her FEDW. IV. 
huſband : the woman not being enabled to maintain an ap- 

peal, it was argued that an anceſtral action like this, having 

never deſcended on the woman, could not deſcend thro? 

her to the appellant. Thus where land was given in tail 

male, and the donee had iſſue a fon, who had iſſue a daugh- 

ter, and ſhe had iſſue a fon, the great-grandſon could not 

convey a title per formam don through the grand-daughter, 

Upon this reaſoning the juſtices determined that the * 

would not lie d. 


HOWE VER, this was not conſidered as ſuch a deciſion 
which ſhould cloſe the queſtion; for in 17 Edward IV. e the 
following caſe was depending in the exchequer-chamber : A 
woman had a fon who was murdered, leaving no heir on the 
part of the father; and the doubt was, whether the uncle on 
the part of the mother ſhould have an appeal: and there 
Billing, the chief-juſtice of the king's bench, with Need- 
ham and Choke, were of opinion againſt the appeal, relying 
upon the prohibition of Magna Charta. But Brian, Nele, 
Littleton, and the chief baron, were for it; and in oppoſi- 
tion to the above reaſoning they held, that the uncle ex | 
harte patris might, beyond a doubt, have an appeal of the 
death of his nephew, though the father, through whom he 
made his conveyance, could not. It does not appear what 
the deciſion was on this occaſion, though the authority 
ſeems to be in favour of the latter opinion. 

; IT was held by ſome, that if a woman married pend- 
ing an appeal, ſhe might pray judgment; but that ſhe 
could not inſtitute ſuch a ſuit together with her huſband f. 
"i It was an eſtabliſhed rule that an appeal ſhould be proſecuted 
in perſon, and not by attorney; therefore, where a woman 


e Vid, ant. vol. I. 251, © $; 
420 Hen. VI, 33. f 21 Ed. IV. 72, 73 5 
| | * 
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CHAP. XXII. yas confined by pregnancy during an appeal in which hall ; 
HENRY VI. defendant was attainted, and che « woman's appearance was a 
recorded for that term, yet the better opinion was, that ſhall f 


was, however, the opinion of the ſerjeants, that the de- 


could not pray judgment and execution by her counſel] 


except where the plea, as a releaſe, confeſſed that the plaintiff 


But to facilitate the progreſs of the proſecution, the boo b. 
ſays, that one of the juſtices rode to Iſlington to ſee whether t 
ſhe was alive, and whether ſhe would pray execution + 
which ſhe did, and the man was hanged 8. dt 
Ir was uſual in pleading any ſpecial matter in an appeal of 
to go on and add, that as to the felony he ſays he is not guilty Ml 
A defendant pleaded that the plaintiff had an elder brother, 
who was intitled to Roy in preference to the appel- th, 
lant : it was the opinion of Marſfham, that in this caſe he 
need not plead over to the felony, nor in any other caſe 


had once a title of appeal; but if it was ſuch matter a 
ſhewed the plaintiff never to have had a right of action, as 
baſtardy, ne unque accouple, and the like, there he ought. It 


fendant, in favorem vitæ, ought always to plead over to the 
felony® ; and that ſeemed to be the better practice; ſo that 
the jury might try the ſecond iſſue, if the firſt was found 
againſt the priſoner, who would other wiſe reſt his life upon 


one iſſue, which, if found againſt him; would be equal to a * 
conviction on the principal fact of the appeal i. Others, T g 
however, held, that after the biſhop had certified againſt the y 
priſoner, yet the — mi icht be e . to and _ 

tried k. | wt 

Ix an appeal 0 one defendant could not plead a release to wh 


another, as one defendant in treſpaſs was allowed to doll. bay 
If an appeal was depending in the king's bench, and the ger. 
Hue was in a foreign county, it ufed to be tried by ui½ hin 


frius; ; but as the juſticnn had in this caſe no other autho- 


m 
21 Ed. IV. 72, 73. * 14 Ed. Iv. 7. 1 
h 7 Ed. IV, | | 21 Ed. V. 71. 2 Ric. III. 9. *. 
i 22 Ed | | F 


c 


rity than to try the iſſue, they could not, as in an original CHAP. XXII, 


ſuit of the king, on default of the appellant n. It was a EDW, IV. 
check upon this vindictive action, that appellants uſed to 
be ſworn to the truth of their appeal”. It was now a ſet- 

tled courſe in appeals, if a defendant was charged with more 

than one felony, to arraign him upon all, one after the 
other, in order to procure for each appellant o a reſtitution 
of the things ſtolen ; a practice which had been indulged in 

the reign of Edward III. in a particular way?. In ſuch 
caſes it was, however, always uſual for the jury to find that 

the appellant had made freſh ſuit, and then the courſe was 

to ſue out a writ of reſtitution of the goods ſtolen a. It 
was agreed and adjudged, that in an appeal of felony a 
peer had not his privilege as on an indictment, but muſt be 
tried as a common perſon r. There was this difference 
between an indictment and an appeal, that on the former 

the priſoner was not allowed counſel, except to matters of 

law, but he had every uſe of counſel in the latter *. 

Very little alteration happened in the ideas upon which Of provors. 

f provors were admitted to appeal. The ſtatute of Hen. IV.: 
had diſcountenanced this mode of proceeding, and gave a 
warrant to the courts to go on in diſcouraging ſuch 
ſuſpicious accuſers. In the 19 Hen. VI. a man being in- 
dicted of robbery in the king's bench, confeſſed the felony, 
and appealed two men of the ſame fact. Proceſs was iſſued | 
againſt one of them; the other came to the bar; and joined 
battel with the provor. A day was given them at Tothill, 
'W where they tought, and the appellee was worſted, and ſe- 
"WW verely wounded in the head. Upon this the juſtices or- 
"WH dered him to be brought before them, and they demanded of 
him if he would have any more of the battel; to which he 


m 22 Ed. IV. 19. | 14 Ed. IV. 11. 
n 7 Ed. IV. 27. „ = 10Ed. IV. 6. 
* 4 Ed. IV. 11. S 9 Ed. IV. 2. 
Vid. ant, 128, 129. t Vid, ant. 239. 
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appeal commenced before them, arraign the priſoner at the FrIAy Vi 
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to admit the appeal, and award proceſs againſt the appellees, 


| chief-juſtice of the common-pleas, where a felon, upon 


tried, anſwered, per Dieu, et notre dame Marie, et per ſaint 
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CHAP. XXII. anſwered that he neither would nor could ; adding, upon 


the oath which he had taken, that he was not guilty of the 
crime wherewith he was charged. Upon this the juſtices ſaid, 


that if he would have any more of the battel, he ſhould be 
put in the ſame ſituation he was in before they ſent for 


him; but heſtill perſiſted in declining it; and it was there- 


fore adjudged that he ſhould be hanged inſtantly, which was 


accordingly executed at Tyburyu. Aſter this the other ap- 


pellee came in and pleaded not guilty. Then judgment 
was given againſt the provor alſo to be hanged ; for whe- 
ther he who now pleaded not guilty was acquitted or at- 


tainted, the provor, fays the book, ought to be hanged on 
his own confeſſion of the felony ; and accordingly execution 
was inſtantly done upon him u. It was laid down, that the 
appeal of a provor was for the benefit of the king, and not 
of himſelf; and that it was in the election of the juſtices 


or to direct the provor to be hanged on his own confeſſion . 
This was putting it nearly upon the footing of that courteſy, WM t 


which in modern times has been indulged towards offen- WM t 
ders, who will conſent to give evidence for the crown Wl a 
againſt their accomplices. j 


In the 14th of Edw. IV. there is a ;odgment of pe- c 
nance, agreeing in ſubſtance with that before ſtated in the MI c 
reign of Henry IV. 7 which ſeems to have continued as 
the regular mode of inflicting ſuch puniſhment upon obſti- 
nate felons . We find a caſe that happened before Dany, 


pleading not guilty, and being aſked how he would acquit 
himſelf, that is, in modern language, how he would be 


egliſe. But it was recommended to him by the judge to 
plead in the common form, that is, to put himſelf upon 1%. 


21 Hen, VI. 28. 34- 14 Ed. IV. 8. 
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tountry, or he would be put to the penance *; a; the pleading 
not guilty; and the putting himſelf 1 upon the trial per Dieu, 
without adding per patriam, being within the expreſs pro- 
viſion of the ſtatute of Weſtminſter b. 


TRE trial by battel, in criminal caſes, tho? ſtill war- 


ranted by the law and practice of our courts, was ſubject to 
ſuch exceptions as frequently prevented its taking place ©, 
Ithad long been agreed, that where a felon was taken with 
the manner, where the appellant was maimed, or above ſixty 
years of age, or an infant, the defendant ſhould not be per= 
mitted to try the fact i in a way ſo hazardous to the perſonal 


fafety of the proſecutor : : but of late, an additional excep- 
tion, or counterplea, to the battel had been admitted, which 


could be applied in all caſes; ; namely, that an indictment was 
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depending for the ſame fact 4. This being now a common 


mode of proceeding, the priſoner had rarely an opportunity 


of forcing the appellant to this barbarous deciſion : how- 
ever, if an indictment was inſufficient, it would not anſwer 
the above purpoſe. It was now held, that in an appeal of 
treaſon, the battel muſt be before the conſtable and marſhal, 


and not elſewhere ; and it was fo laid down by Priſot, chief- 


juſtice, and Needham, one of the juſtices *. ©, It followed of 
courſe,” that an appeal of treaſon could be brought in that 
court only, and not elſewhere. 

IT had been ſettled in the reign of Edward III. that a fe- 
lon who challenged 36 jurors peremptorily, ſhould be treat- 
ed as one who refuſed the law *; but it was agreed in the 


reign of Henry V. that a hs might in an appeal chal- 


lenge 3 5 jurors s. It happened that a priſoner arraigned 


for coining challenged 31 jurors, and the jury retained pro 
defetiu juratorum. Two days after 40 tales were returned, 
but the priſoner ſtood mute; * which a jury of twelve 


2 4 Ed. IV. 11. | | 37 Hen. VI. 20. 
> Vid, ant. vol. II. 134, 135. Vid. ant. 136. 
* Vid, ant. vol, II, 135. 55 1 9 Hen V. 7. 
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CHAP, XXII. was charged with him, and he was found guilty and 


hanged h. The reaſon aſſigned for this meaſure was, that he 
had before pleaded not guilty; to which might be added, 


that he had put himſelf upon the country, and therefore was 
not within the ſtat. Weſtm. 2. and that by his ſilence he had 


waved the challenges. Where eight jurors had been ſworn, 
and there was a default of jurors, at another day the priſo- 


ner was ſuffered to challenge thoſe already ſworn, for want 
of freehold i. The old common-law challenge to a juror 
' becauſe he was one of the indictors, which had been con- 


firmed by a ſtatute of Edward IIl. * was qualified by a 
diſtinction that was now made between felony and treſpaſs : 


it was ſaid to be a good challenge in felony, but not in treſ- 
_ paſs; though it muſt be remembered, that the ſtatute 1888 


both of treſpaſs and felony l. 


THERE had been great difference of opinion, whether 
the plea of ſanctuary ſhould be allowed to a perſon who had 
abjured or wasattainted : the more modern opinion ſeems to 
have been, that an attainted perſon could not claim that 
_ privilege n. There was not leſs debate as to the granting of 
clergy : it ſeemed in the time of Edward III. to depend 
almoſt wholly on the ordinary demanding the felon as a i 
clerk”. In the reign of Edward IV. when an ordinary 
refuſed a man who prayed his clergy and read, the matter 
was certified into the king's bench, and the ordinary was 
fined ; under the idea that he was only a miniſter of the 


court, and not the judge, in ſuch caſe o. Again, one who 


had abjured for felony in killing a man being taken, prayed 
his clergy : it happened in that caſe, that the man could 


read only two or three words here and there, and not any 
three words together, and yet the ordinary was pleaſed to 


claim him as a 9 ; upon which 1 it was obferved by the | 


b 15 Ed. IV. 33. 8 m 9 Ed, IV. 28. vid. 8, Hen- 
32 Hen. VI. 26. 8 ry IV. 

* Vid. ant. vol. II. 459, * 3 Vid. ant. 138. 
and ant. 24. 1 136. * 7 Ed. IV. 29. 
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whole court, that if it appeared to them that the priſoner CHAP. XXII, 


could not read, the ordinary ſhould be heavily fined, and 
the convict be hanged ; adding, that they were the judges 


of his reading, for they wEre to make the record, quod legit 


ut clericus, ideo tradatur ordinario : they further ſaid, that 
an ordinary ſhould be fined as well for refuſing a clerk who 
could read, as for claiming one who could not. | 

Tp was at the fame time intimated, that the reading need 
not be ſo very perfect and accurate as was pretended; for a 
felon being tried by Farteſcue, and not being able to read, 
but only to ſpell, and fo put ſyllables together, was never- 


theleſs allowed his clergy. The power and effect of the 


ordinary's refuſal was laid down by Littleton with this 
diſtinction, that if a clerk was refuſed generally, he ſhould be 
hanged ; but if a cauſe was ſtated, and that was ſuch as could 


not be allowed by the law of the land, namely, that he had not 


the tonſura clericalis, or ornamentum clericale, or the like, in 
ſuch caſe the ordinary ſhould be fined, and enjoined to re- 
ceive the felon v. It was probably upon this diſtinction, 


that, ſome few years afterwards, a felon who could read 


ſufficiently, but was refuſed by the ordinary, was hanged 9, 
IT had been the common courſe for priſoners to claim 

the benefit of their clergy upon the arraignment : this was 

thought prejudicial to the party, for he had no challenge to 
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the inqueſt ex cio, ut ſeiatur qualis ordinaris liberari 


debeat, by which conviction, nevertheleſs, he forfeited his 
goods and chattels, together with the profits of his lands, 
until he had made purgation. To remedy this, Sir John 
Priſot, chief. juſtice of the common pleas, in concert with 
the other judges, in the reign of Henry VI. made an alte- 
ration, which was thought more advantageous to pri- 
ſoners than the old practice. This was, not to allow the 
benefit of clergy upon the arraignment, but to recommend 
to the priſoner to plead to the felony, and put himſelf on 


9 Ed, IV. 28. 121 Ed. IV. 21. 
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challenges, and the chance of an acquittal on the merits z| 
and after all if convicted, he might ftill claim his clergy, 
This was a variation in the practice of our criminal courts 
which was greatly commended, and was followed by! moſt 
of his ſucceſſors . | 


7 2 Tnft. 164. 
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of Pleading—T he Declaration=--Thi Defence—Of Argu- 
mentative Pleading—A Traverſe—A Negative Preg- 
nant—Of Double Pleading—A Proteſtation—Departure 


in Pleading—Colour in Pleading—Aid Prayer—Of 


Garniſhment—Of Interpleader — Plea of hors de ſon Fee 
—Of Nontenure—-Of Fointenancy—De ſon Tort Demeſne 
 —Summons and Severance—Forms of Pleading—Of 
Demurrer— Of n and ame Of Repleader, 


H E ſcience of pleading makes a diſtinguiſhed fea- 
1 ture in the learning of this period, particularly of the 
laſt twenty years of Henry VI. and the reign of Edward IV. 
Whatever induſtry and whatever ingenuity had been exer- 
ciſed in thereign of Edward III. in adjuſting the conſtitution 
and conduct of real actions, ſeems to have been transfer- 


CHAP. XXIIT- 
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red to pleading ; which ſucceeded, as it were, to that an- 


tient branch of learning like a deſcendant of the fame fa- 
mily. Every thing which concerned the frame and pro- 


ceedings of actions was now agitated, and refined upon, 


with the greateſt dexterity and ſkill. The writ, the declara- 
tion, the conſequent pleadings, the proceſs, the judgment; 
all theſe were debated under every poſſible conſideration, 
and the forms and courſe of them were ſettled upon n 
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ÞrwApna had become ſo much the faſhionable ſtudy, 
and it conſtituted ſuch an eflential part of the qualifications 
of a lawyer, that Littleton, in the reign of Edward IV, 
declares it to be c one of the moſt honourable, lauda- 
« ble, and profitable things in the law, to have the ſcience 
c of well pleading in actions real and perſonal ; * and there- 
fore he adviſes his ſon © eſpecially to employ his courage 


| « and care to learn it?, The reports of the time of 


Henry VI. and Edward IV. are full of points of pleading, 


which are ſtarted in one ſhape or other, in almoſt every 
queſtion debated in court. Pleading was cultivated with 


ſo much induſtry and ſkill, that it was raiſed to a ſudden 


perfection in the courſe of a few years. 

Isx the former parts of this Hiſtory, frequent occaſion has 
been given to ſpeak upon the nature of pleading in different 
actions, and the reader is not unappriſed of the progreſs 
made in this branch of our law. But this retroſpect will 
hardly ſatisfy the curioſity of the hiſtorical Inquirer, when 
he is arrived at a period in which pleading was brought 
to a ſtate of conſiſtency and accuracy that has entitled it, 


in the language of lawyers, to the name of a ſcience. Al- 
moſt every thing ſubſtantial in pleading, which was practiſed 


from this time down to the preſent, was ſettled by judi- 
cial determinations in the reigns of theſe kings. The 
precedents of this period became ever after the ſtandards of 
good pleading, and the rules and maxims of pleading now 
ſettled, have governed ever ſince in our courts. It ſeems 

therefore proper to enquire what theſe precedents and 
what theſe rules and maxims were; ; in order to which we 


ſhall take a view of pleading in general, confining our 


obſervations to ſuch formal parts as A's to moſt actions, 


whether real, perſonal, or mixt. 


Tur whole of pleading was fo much a matter of form, 
that it may Por ſtrange to diſtinguiſh wy, * calling 


Litt. ſect. 534. 
them 
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them formal parts; but the forms of pleadings ſeem to be 
of two kinds. Thus, there are the forms of commencing 
and concluding a declaration, or plea; the form of a tra- 

verſe, of a proteſtation, of giving colour, and the like, 
Theſe are the ſame, whatever is the ſubſtance and matter 
of the declaration, plea, traverſe, proteſtation, or colour, 
and are properly and emphatically matters of form. But 
there i is alſo a form in ſtating the ſubſtance of a declaration 
or plea: : thus, a bond, a fine, a leaſe, a record, all have 


due forms, in which, ay? in no other, they ought to be 


pleaded. Such formal parts therefore, whether of the 
former or latter kind, as were now ſettled, and had grown 


| into common uſe, are the objects of our preſent conſidera- 


tion, without entering into ſuch matters as might, by poſ- 
ſibility, be made the ſubſtance of a declaration or plea ; 
thoſe being as infinite as the cauſes of action, and 
orounds of defence, that might ariſe upon the various mo- 
difications of rights, whether of property or perſons, in 
the law of England. 

Tre firſt part of pleading that naturally orkut itſelf 
is the count, or declaration. The declarations which were 
laid before the reader in the reign of Edward IIIb. ſeem 
to differ, in form, from thoſe that had grown now to be 
in uſe. The firſt: difference which {trikes us is, that they 
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were now no longer i in French, but ſeem, in the firſt in- 


ſtance, to have been put into ſuch Latin form and ſtile 
as the entry on the roll was finally to be; the conſequence 
of which was likewiſe this, that inſtead of being in the firſt 
perſon, the counting part, like the writ, was now in the 
third. Another alteration was, that the writ was invaria- 
bly recited-in the count, and made a neceſſary part of it. 
Thecount; or declaration, was therefore the ſame as the roll 


or record of the court down to the production of the fefta, 


ſuit, In like manner, the plea began with a recital of 


: F vide ante 59, &c. 
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CHAP. XXIIL the defendant's appearance, and then ſtated his defence | 
be. 271 and plea in the third perſon; and this plea conſtituted, in 


EDW, Iv. 


like manner, the following part of the roll or record of 
the court : the ſame of the re and * 
Reading. 

Tak following is a ſpecimen of a Akadien in 0 
action of debt, according to the practice now eſtabliſhed: 
B. Sc. ſummenitus fuit ad reſpondendum A. de placito quid 
reddat eidem A. 20l. quas ei debet, et injuſte detinet. Et 
unde idem A. per C. attornatum dicit, quod cum prædictus 
B. tali die et anno, &c. apud S. computd ſſet cum eodem A. de 
diverſis denariorum ſummis ipſius A. per prefatum B. ad 
compotum inde eidem A. cùm inde requiſitus fuiſſet, redden- 
dum, ante id tempus receptis, et ſuper compoto illo prædictus 
B. inventus fuiſſet in arreragus erga ipſum A. in 20l. per 
quod actio accrevit eidem A. ad exigendum et habendum de 
prefato B. prædictas 20l. : idem tamen B. licet ſæpiùs re- 
quiſitus, prædictas 20l. eidem A. nondum reddidit, ſed illas 
ei hucuſq; reddere contradixit, et adhuc contradicit; unde 
dicit quod deterioratus eſt, et damnum habet ad valentiam 
405. Sc. et inde producit ſeftam, &c 6. 

SUCH was the form of the PRESENCE but whether it 


was drawn out in this form on paper or parchment by the 


party's counſel, and delivered over to the adverſary's coun- 


1e}, or, what is more probable, was entered, in the firſt in- 
ſtance, upon the roll of the court, it is not eaſy to deter- 
mine with preciſion : in point of effect, it would be the 


fame ; for the roll might be amended by the leave of the 
Juſtices, during the term in which the declaration or plea 
was entered, and it muſt, at any rate, be entered on the 
roll as of that term; in both which caſes the roll be- 


came afterwards, in conſtruction of law, a record: fo 


© Raſt. 1479. Whenever it is moſt of the records in that collec- 
neceſſary to illuſtrate what is here tion heing of the period of which 
ſaid on the doctrine of pieading, we we are now ſpeaking. 
Mall make uſe of Raſtell's Entries; e 


that 
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that the power the juſtices exerciſed over the roll during CHAP. XX1IT, 


the term is, on one hand, ſufficient to ſhew the poſlibility 
of making the amendment of pleas without reſorting to 
the ſuppoſition of there being paper-pleadings ; and the 
different conſtruction the judges put upon the ſame roll of 
parchment, after and during the term, ſatisfies us, that to 
conſtitute a record, there was not required a tranſcript trom 
any leſs ſolemn paper or parchment, to one that was more ſo. 
If we were to judge from the reports of this period, in 
which there is frequent mention of the roll, with the 
above diſtinction of the ſame parchment being a roll in the 
term, and a record afterwards, without any alluſion that 


could induce one to ſuſpect the pleadings were, in any 


ſtage, to be ſought for elſewhere, we cannot help 


adopting the above opinion ; which likewiſe ſeems to be 


rendered more probable, when it is conſidered, that neither 
paper nor parchment was then an article to be conſumed 
ſo profuſely as now-a-days, in multiplying Oui of the 
tranſitory nature theſe muſt haye been. 

Ir ſeems therefore a reaſonable conjecture, that when- 
ever pleading ore tenus went out of uſe, it became the 
practice for the counſel to enter the declaration or plea 


upon the roll, in the office of the prothonotary ; ; that the 


cCounſel of the other party had acceſs to it, in order to con- 
cert his plea, or take his exceptions to it; and that, when 
theſe were to be argued, the roll was brought into court, 
as the only evidence of the pleading to be referred to. 


This courſe was certainly attended with ſome difficulties, 


and led to the expedient of putting the pleadings into 
paper, and handing this paper from on. arty to the other, 
the entry on the roll being deferred till the end of the 
term; an improvement which greatly facilitated the peru- 
fal and correction of pleadings, both of the party and his 
adverſary, and made the affair of amendments more eaſy 
and decorous than in the old method, which muſt deface 


the roll, But this could not be indulged, till a period ar- 


rived 
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HAP. XXIII. rived in which ſo uſeful a commodity as paper was become / 

55 cheaper and more common; and after all it muſt be con- 

DW. IV. feſſed, whatever advantage might be attained by the con- ; 

venience of paper-pleadings, the old method had ſimplicity 

to recommend it; for the declaration or plea, when once 5 

entered on the roil, anſwered all the purpoſes of paper-plead- ; 

= ing during the term, and of a record afterwards. 

| To return to the declaration, and its form. As the de- 
| claration was to ſet out with a recital of the original writ, it 
3s plain, that where the writ was to attach the defendant, it 
| ſhould begin, B. attachiatus fuit ad reſpondendum, &. 
The general rule for framing a declaration was, that after 
ſetting forth the nature of the action, as was done by the 
recital of the writ, it ſhould ſtate the time and place, and 

the cauſe of action; in which ſhould be comprehended 

how, and in what manner, the action accrued; and, laſtly, | 
the concluſion, in which the plaintiff averred his 3 
and offered to prove his ſuit. Reſpecting the degree of 
accuracy wich which all this ſhould be ſtated, it was a rule, 


founded on ſtat. 36 Ed. III. c. 15.“ that a declaration ſhould b 
not abate for want of form, ſo as it had matter of ſubſtance, . 
nor ſhould it abate for ſurpluſage?. In mixt and real - 
actions, the plaintiff was not to count of the day, year, i 
and place, as in perſonal actions f. f, If there was any de- f 
fect in the declaration, the writ likewiſe, as well as the de- p 


claration, was abated s. 
= THe plea of the tenant or 4 begun with the 
Defence, defence, which varied according to the nature of the action 1 

or the plea; that is, whether it was firſt to the juriſdiction, 


5 
next to the perſon, then to the count, and: then to the a 
writ, all which were called pleas in abatement ; or, laſtly, : 


to the action, which was called a plea in bar. b 
'Trvs in ſome actions, as in aſſiſe, dower, darrein 
pre/entment, mortaunceſtor, per que ſervitia, attaint, and 
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in every writ of præcipe quid reddat, of intruſion, ayel, 
eſcheat, and the like, the defence was, vent et defendit jus 
ſuum quando, Se. In others it was, venit et defendit vim 


et injuriam quando, &c. as in debt, accompt, detinue, 


covenant, treſpaſs, treſpaſs upon the caſe, ejectment, ne 
infuſtè vexes, partition, quare impedit, quo jure, replevin, 
reſcous, recaptione averiorum, parco fracto, recto, ratio- 
nabili parte bonorum, rationabilibus ęſtoveriis, actions of 
debt or treſpaſs given by ſtatute, actions of waſte, and 
other perſonal and mixt actions. In other actions the 
defence was more ſpecial: thus in a writ of right quando 
dominus remiſit curiam the defence was, venit et defendit 
jus prædicti petentis et ſeiſinam ſuam quando, &c. Again, 
in the writ de nativo habends the defence was, venit et de- 
fendit jus ſuum et omnem nativitatem quando, Sc. In 
others it was ſtill more ſpecial ; as in a prohibition upon 
the ſtatutes of Richard II. and Henry IV. it was, venit 
et deſendit vim et injuriam quando, &c. et omnem contemp- 
tum, et quic quid, &c. : the ſame in actions upon the ſtatutes 


of maintenance and labourers b. Thoſe defences, however, 
that were moſt ſpecial, were much contracted from the 


form of defences in the reign of Henry III. when it was 


uſual to ſet forth verbatim the remaining part of the 


defence, which now was ſignified by the et ca tera. 


Tu foregoing were called full defences, to diſtinguiſh | 


them from a half defence, which conſiſted in cloſing the 
defence without adding the words quando, &c. Thus in 
pleas to the juriſtiction, or to the perſon, the defendant 
could only make a half defence ; for if he added the words 
quanda, c. the juriſdiction and ability of the perſon would 
be thereby admitted. Again, a miſnomer was to bs 
pleaded before any defence at all k. 


i Vid. Bro. Desen : k Bro. Defence- 
2 Ed. IV. 15. 40 Ed. III. * 
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AFTER * ſubſtance of the plea was ſtated, the neut 
point was to conclude it in proper form. Thus it was to 
conclude either to the juriſdiction; to the writ, to the 
count, or to the action. If the defendant pleaded to the 


writ, and concluded to the action, it would be repugnant 


and bad, becauſe by the concluſion he admitted the writ : 


the ſame if he pleaded to the juriſdiction; and concluded 
to the writ n. Yet, on the contrary, if the plea was to the 
action, and the concluſion to the writ, the plea would be 
taken for a good one in bar *. 

Taz commencement therefore and the concluſion of 
a plea might be in ſome or other of the following 


ways. If to the action, Et prediftus B. per attornatum 


ſuum venit et defendit vim et injuriam quando, &c. Et dicit 


' quad ipſe de debito prædicto, &c. onerari non debet, quia 


dicit, Sc. Et hoc paratus eft verificare, unde petit judicium 
fi prædictus A. actionem ſuam prædictam verſus eum habere 
debeat, Sc. If to the writ, Et prædictus B. venit et de- 
fendit vim et injuriam, et petit judicium de brevi originali 
loguelæ prædictæ, quia dicit, &c. Et hoc paratus eft verifi- 
care, unde petit judicium de brevi illo, et quod breve caſſeturs 
Sc. If to the declaration, the alteration was, mutatis 
mutandis, judicium de narratione, and quid narratio caſſe- 
tur . A very material part of the concluſion of a plea 


was the general averment, or paratus eff verificare; and 
this was required in all pleas, replications, or other pleadings 


containing matter of affirmation. But a plea that was the 


Of argumenta- 
tive pleading, 


general iſſue, or in the negative, ought not to be averred. 


The nature of replications, rejoinders, and the other 
pleadings, wherever they differed from a plea in the 


form, will be better ſeen in what will hereafter be aid upon 


the different parts of pleading. 


Tx great object of pleading being to bring the queſtion 


between the parties to a certain point, it was expedient to 


= 37 Hen, VI. 48: 37 Hen: VI 24 * Raſt. paſſin. | 


hold 
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his allegations, ſo that the adverſary's plea might be anſwer- 
ed directly and plainly, without leaving the ſenſe to be col- 


lected by argument or inference, Thus it was held, that 


in treſpaſs for depaſturing the plaintiff's graſs, it was not 
ſufficient for the defendant to ſay, non depaſcit herbas, for 
this they would call an argumentative plea, which the law 
would not allow ; but as it meant that the defendant was 
not guilty of the charge, he ſhould be compelled to ſay fo, 
in the formal and eſtabliſhed plea of non culpabilis?, Again, 
in treſpaſs for entering a garden, and where the defendant 
pleaded that there was no ſuch garden, this was held to be 
argumentative; and as it amounted to the general iſſue, the 
defendant was driven to plead non culpabilis a. Theſe might 
ſeem to be prejudices in favour of an eſtabliſhed form of 
words, rather than inftances where great preciſion was 
effected by rejecting ſuch argumentative anſwers, The 
moſt common inſtance in which argumentative pleading 
ſeemed to miſlead and confound, was where fome ſpecial 
matter or circumſtance was ſtated, and the other party, 
inſtead of a direct denial of it, ſet up ſome Contrary cir- 
cumſtance, as apparently incompatible with it, and there- 
fore in effe amounting to a denial ; as where it was plead- 
ed that a perſon was reſident at B. and it was replied that 
he was reſident at F. r; or where it was pleaded that one 
of the defendants was dead before the writ purchaſed, to 
which it was replied that he was alive *; or where a defen- 
dant was declared againft as executor, and he pleaded that 


the party died inteſtate t. All theſe were pronounced ſuch 


pleadings as the law would not allow, tho“ they had been 
very common in the reign of Edward III: * and were then 
the occaſion of much difficulty. For, without conſidering 
the want of preciſion in ſuch allegations, it was a great 


P22 Hen, VI. 37. age 19 Hen. VI. 4. 
1 10 Hen. VI, 16. t 20 Hen. VI. 1. 
19 Hen, VI. 1. * Vid. ant. 110, 
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CHAP, XXII, difficulty, when an iſſue ane! upon two affirmatives 
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A traverſe. 


to decide from which place the venue ſhould come, whether 
from the place alledged by the plaintiff, or that alledged by 
the defendant. This and other conſequences from this old 
way of pleading, had induced the courts of late to lay it 
down as a rule, that every affirmative in pleading ſhould be 
anſwered by an expreſs negative x. Conformably with this 
rule, the above pleas ought to have gone on, and concluded 
with a denial of the adverſary's affirmative allegation, which 
was uſually done by an 46%; hoc, or ſans ce, or; as they more 


commonly called it, a traverſe. The effect of this was; | 


that whatever new matter was ſtarted, the pleadings could 
not go on without an iſſue ng ſoon raiſed, to be decided 
either by the court or a jury. 

Trnvs where the declaration was for rent for the OCCU- 
pation of twenty acres of land; and the defendant pleaded 
a leaſe for twenty acres and twelve more, he was bound to 


traverſe the leaſe for twenty acres?; When the plaintiff 


claimedan annuity by preſcription, and the defendant pleaded 
an annuity-by grant, he was to traverſe the annuity by pre- 
ſcription 2. Where a plaintiff claimed title to an advowſon 
in groſs, and the defendant ſet up a next preſentation, he 


_ ought to traverſe the advowſon in groſs . Notwithſtand- | 


ing it was now conſidered as a general rule that two affir- 
matives could not make an iſſue, there ſtill remained ſome 


veſtige of the old forms, which were now taken as excep- 
tions to that rule. Thus if it was averred that the defen- 


dant was of full age, there needed no traverſe that he was 
not within age b. If no negative went before, an affirma- 
tive would be ſufficient without a traverſe: thus the plain- 


tiff might ſay, that 7. S. who appears, is 7. S. of D. and 
the party ſued is intended to be 7: S. of C. without a tra- 


verſe e; and ſome other caſes ſtill exiſted, where the iſſue 
was held ſufficient without a traverſe. | 


x 18 Hen. VI. 8, 9, 10. = 35 Hen. VI. 33, 34. 
„ a Is Hens VI. * 54+ | 
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Tr1s was the general idea upon which a traverſe was in- CHAP. XXIII. 
troduced; and when the matter pleaded conſiſted of one N 


fact only, the application of it was obvious and eaſy; but 
where a plea alledged ſeveral facts and circumſtances, it 
was a conſideration of no ſmall difficulty to decide which 
of them ſhould be picked out by the traverſe as the main 
point to be denied, and of courſe to reſt the iſſue upon. 
Much argument aroſe upon a doubt of this ſort, where a 
formedon in diſcendre was brought on à gift to the father 


and mother of the demandant in tail. The tenant pleaded 
that he, long before the donors had any thing in the land, 
was ſeiſed thereof in his demeſne as of fee; and being ſo ſeiſed, ; 


and being within the age of twenty one years, he infeoffed 
the donors, to have and to hold to them and their heirs ; 
and the donors being fo ſeiſed made a gift to the donees in 
tail, who had iſſue the demandant and died; and that the 
tenant being within age entered, by force of which entry he 
was ſeiſed in his remitter, and ſo he demanded judgment of 
the action. To this the demandant replied, that the donors 
made the gift to the donees, as had been ſtated in the decla- 
ration, ſans ce that the tenant infeoffed the donors in the 
manner they had pleaded. It was objected to this replica- 
tion, that the feoffment was only the conveyance to the bar, 
and that it was not the conveyance, but the matter and 
ſubſtance of the bar which ſhould be traverſed, confeſſed, 


or avoided ; and there was great debate whether the ſeiſin 


or the feoffment ſhould in this caſe be traverſed : but the 
court held the feoffment to be the ſubſtance of the bar, and 
therefore that it was properly traverſed ©. 

THis was a queſtion, whether a ſeiſin or a feoffinent was 
the proper point to be traverſed : in the ſame year we find 
a caſe where the like doubt aroſe between a diſſeiſin and 
a feoffment. In treſpaſs quare clauſum fregit, the defendant 
pleaded that one Richard Rawlins was ſeiſed of the ſame 


=; | a 1 5 Ed. IV. 9, 10, 11, 12. 6 
Vol. III. n | cloſe 
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CHAP. XXIIT. cloſe in fee, and long before the treſpaſs infeoffed the defen- 
3 dant in fee; and he gave colour to the plaintiff by the ſaid 


EDW, 


IV. 


Richard, and ſaid the plaintiff entered, on whom the defen- 
dant re-entered, and committed the treſpaſs. To this the 


_ plaintiff replied, that true it is that Richard was ſeiſed in 


his demeſne as of fee; but being ſo ſeiſed, he infeoffed one 
Peter Bennet in fee, by force of which he was ſeiſed, and 


upon him the ſaid Richard entered againſt his own feoff- 


ment, and diſſeiſed the ſaid Peter; and the ſaid Richard 
being fo ſeiſed, made the feoffment to the defendant as he 
ſuppoſed, upon whom the ſaid Peter entered and was ſeiſed 


in fee, and being ſo ſeiſed infeoffed the plaintiff. To all 


this the defendant made no other rejoinder, than that the 
ſaid Richard did not diſſeiſe the ſaid Peter. It was objected 


by the plaintiff, that this traverſe was not properly taken, 


becauſe the diſſeiſin was not the force of the title, but the 
feoffment made to the perſon whoſe eſtate the plaintiff had 
before the feoffment to the defendant. This feoffment they 


ſaid was the force of the title, and the diſſeiſin only the 
conveyance to it. It was alledged in the argument on one 
fide, that the common practice had been to traverſe the 


feoffment : it was as ſtrongly contended on the other ſide, 
that it had never been fo adjudged ; but that, on the con- 
trary, it had been determined that the traverſe of the diſſeiſin 
was the proper pleading. To this effect indeed we find 
a rule laid down ſo far back as 9 Hen. VI. which ſays, that 
wherever a diſſeiſin was alledged in a bar or replication, it 
ſhould always be traverſed e. . Afterwards, indeed, it was laid 


down by Needham, that the traverſe might be e:ther to the 


feoffment or the diſſeiſin?; ; and in the preſent caſe they held 
the traverſe to the feoffment to be good 5, without any re- 
gard to, or indeed mention of the above rule; and left it for 
after- times to reconcile theſe differences, by holding, ac- 


© Scien, de Plead. 353. Long, 5 Ed. IV. 136, 137. : Ibid, 138. | 
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cording to the opinion of Niedhan that in ſuch caſe 
either traverſe was good. 


WHEN pleadings were long and ſpecial, 4 of 50 


drove one of the parties to a traverſe, and occaſions were 
continually furniſhed to enquire what matters were tra- 
verſable and what not, whether in pleas or in declarations, 
This made one of the niceſt and moſt curious parts of the 
ſcience of pleading. To enter minutely into it would carry 
us too far: from what has been already ſaid, it appears 
that a traverſe ſhould be directed to that which is the ſub- 
ſtance and matter of the title; but ſuch was the ſubtilty 
with which points of law were treated, that this general 


rule ſtood in need of many auxiliary ones to aſſiſt the mind 


in judging of the particulars that ſhould or ſhould not be 
traverſed. 

TRE ſame love of 8 which induced the courts to 
diſcountenance argumentative pleading, led them to paſs à 
like judgment, and with the ſame juſtice, on what was called 
a negative pregnant. An inſtance of this may be ſeen, 
where in an action on the caſe againſt an innkeeper, for 
goods loſt by his default, the defendant pleaded that they 
were not taken by his default; which anſwer was conſtrued 
to be a denial pregnant with an admiſſion that they might 
be taken, tho* not by his default ; and therefore the court, 


in that caſe, compelled the defendant to plead the ſpecial 


matter b. Again, where an action was brought againſt a 
man for burning the plaintiff 's houſe by negligently keep- 
ing his fire, the defendant pleaded that the houſe was not 
burnt by his default in keeping his fire : this was held a ne- 
gative pregnant, for the ſame reaſon as the beforementioned 
plea i, There feems therefore to be this ſort of affinity 
between an argumentative plea and a negative pregnant z 
that as the latter is a negative pregnant with an affirma- 
tive, ſo is the former an affirmative pregnant with a nega- 


> 22 Hen. VI. 33, 39. 28 Hen. VI. To 
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CHAP. XXIIT, tive; and the cure for both is, in moſt caſes, to add, or at 
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pleading. 


leaſt to ſubſtitute, a direct denial of the ſubſtance and git 
of the plea or declaration which is to be anſwered. 


Ir the courts would not admit a plea that did not directly 
anſwer the adverſary's allegation, neither would they allow 


one that contained a multiplicity of matter, to each of 


which a diſtinct anſwer ought to be made: ſuch was called 


a double plea. Thus where baſtardy was pleaded as to one | 


acre, and jointenancy as to another, this plea was held 
double, becauſe baſtardy went to both *®. Again, where a 
defendant, in avoidance of a bond, pleaded impriſonment at 


one place, and detainer till he made an obligation at an- 


bother, this was held double l. In debt for four marks of rent, 


the defendant pleaded firſt that one only was due; and fur- 


ther he pleaded, as to part a tender, and as to the remainder 


an entry before the day: this was held double n. The remedy 


in this and other caſes, where the party thought he had 


more points than one to object, and he would not willingly 


preclude himſelf of one by ſtating only the 988 was to 


ſet forth that one in a prote/tation. 


THERE were caſes where multiplicity of matter might 
be ſtated without the charge of duplicity. Thus where 
the plea concluded with a u e/t factum, all the ſpecial rea- 
ſons for the deed being void might precede”. Again, a 
plea with a traverſe was not double, be :aule the traverſe was 
held to wave the plea® ; the conveyance to the traverie 
being no more conſidered than what was taken by proteſta- 


tion. In ſome caſes, however, double pleading was allowed : 


thus in juſtification for falſe impriſonment, twenty cauſes 
might be alledged without the charge of being double p. 


Again, in favour of life, it was allowed in an appeal to 


plead ſome ſpecial matter, and then to plead over to the 


TY 1, | 
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A PROTESTATION was likewiſe neceſſary where the CHAP. XXII, . 
party would otherwiſe be concluded by force of the plea ; as ANN If 
if a lord pleaded nil debet to debt brought by his villain, EDw. IV. 
this would operate as an infranchiſement, becauſe it ad- 
mitted him capable of having property : he might there- 
fore proteſt that the plaintiff was his villain, and for plea 
ſay, that he owed him nothing. For theſe reaſons a pro- 


A proteſtation. 


teſtation in after- times was very ſignificantly termed © the 


33 


excluſion of a concluſion.” The rule in making a pro- 
teſtation was, that it ſhould not be repugnant to the matter 
ſtated by way of plea. Thus where a defendant in replevin 
proteſted that he did not take the cattle, and for plea ſaid 
there was no ſuch vill, and then avowed to have a return r; 
this was held to be ſuch a repugnancy between the proteſta- 
tion and the avowing for a return, that they could not . 
ſtand together, If the plea was found for the party plead- 
ing the proteſtation, the proteſtation would ſerve ; but if 
againſt him, it would not ſerve the purpoſe it was deſigned 
for. Thus where a defendant in replevin avowed for rent, 
alledging that the plaintiff held by homage, fealty, and 
rent; and the plaintiff ſaid that he held by the rent, and no- 
thing of the rent was arrear, and pleaded on, proteſting 
that he did not hold by homage ; there, if the plaintiff 
barred the defendant of his avowry, he ſhould be excluded 
from demanding homage afterwards. Again, where in 
forger of falſe deeds the defendant took the forging by pro- 
teſtation, and traverſed the publication, and that was found 
againſt him, the proteſtation would not aid him“. 

IT was not ſufficient that every ſingle plea was drawn nr 
with the preciſion and accuracy above required, unleſs the 1 
ſucceſſive pleas alledged by the ſame party, were purſuant 
to and fortified what went before. It was therefore re- 
quired that the matter firſt alledged ſhould not be departed 
from, but that whatever was added in the ſubſequent plea, 


7 2% Hen, VI, 28, 9 Hen, VI. 26, and 59. 33 Hen. VI. 45. 


Ff3 | ſhould 


- — 2 
— — 22 


—— 
— —— 

i PP. Fo 
—ů —— — 4 


438 


CHAP. xXIII. 


— | 
HENRY VI. 
E DW. IV. 


HISTORY OF THE 


ſhould be in ſupport and aid of it, otherwiſe the plea was . 
bad: if therefore a defendant in his bar ſhould alledge a title 


to the whole eſtate, and in his rejoinder he ſhould make 


title only to a moiety, this was held a departure, and as 


ſuch the rejoinder was bad *. The conſtruction of pleas in 
theſe caſes was very ſtrict, as may be ſeen in the following 
inſtance. A tenant pleaded a deviſe to him ; the plaintiff 
replied that the deviſor was an infant; to which the defen- 
dant rejoined, that infants might deviſe by cuſtom : this re- 
joinder was held a departure from the bar, which alledged 


_ a deviſe generally v. 


Colour in plead- 
ing. | 


Wnx come now to conſider the nature of colourable plead- 
ing, a device of which we found ſome inſtances in the reign 
of Edward III. * but which was now grown into a ſettled 
form -of pleading, and was explained upon, grounds and 
principles that appeared ſatisfactory to the minds of lawyers, 
This pleading was uſed in aſſiſes, in writs of entry in nature 


of an aſſiſe, and in treſpaſs. The matter ſuggeſted in this 


way was always a fiction, and owed its origin to two cir- 
cumſtances: firſt, a jealouſy in defendants of truſting 


certain ſpecial points of defence to the verdict of jurors: 
and ſecondly, a rule of law, that if ſuch ſpecial points 


amounted in fact to nothing more than the general iſſue, 


: they ſhould not have the effect of taking the cauſe from the 


verdict of the jury to the judgment of the court, but the 
defendant muſt plead the general iſſue i in the uſual form ; as, 
nul tort, nul di 1/Jerſfin, in aſſiſe; ne di Neis pas, in a writ of 
entry ; and not guiliy, in treſpaſs. 

Tavs ſuppoſe A. had infeoffed B. of certain land, and 
an afliſe was brought by a ſtranger againſt B.; in ſuch caſe 
the tenant would be led by the inclination of his own 


mind not to plead the general iſſue, becauſe then the vali- | 


dity of the title and feoffment would be decided on by the 
jury; ; but he would endeavour to ſtate a ſufficient bar to the 


* 22 Hen, VI, 51. LET! Hen. VI, 5. * Vid, ant 24- 
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aſe, 2 bring the queſtion to the opinion of the judges, CHAP. XXIII. 
by ſaying, that 4. was ſeiſed, and infeoffed him, by force Cn 
whereof he entered, and then he would pray judgment if EDW. iv. 
the aſſiſe would lie, But here the law would pronounce 

that this plea was not good, for it amounted to the general 

iſſue, which he muſt be compelled to plead in terms, or 

the aſſiſe would be awarded. The tenant therefore, in 

order to attain the object of having the matter decided by 

the court, uſed to give the plaintiff colour, that is, a 

colour of action, by which it would appear dangerous for 

the tenant to truſt the matter, he had pleaded, to the judg- 

ment of unlettered men. Thus, in the above caſe, when the 
' tenant pleaded that 4. infeoffed him, he would add 


further, that the plaintiff claiming by colour of a deed of feoff- 
ment made by the ſaid feoffor, before the feoffment made to the 
ſaid tenant (by which deed no right paſſed) entered, upon 
whom the ſaid tenant entered; and then he would pray 
Judgment if the aſſiſe ſhould pals : and becauſe, in this caſe, 
it might appear doubtful in the minds of unlettered 
men, whether any thing did or did not paſs by the firſt 
feoffment, as ſuggeſted, the law allowed that ſpecial matter 
to conſtitute a plea in bar ſufficient to call upon the Judges 
to decide whether the prior feoffment had really ſuch effect 
r 
THis idea of giving colour was further refined upon; 
for beſides ſuggeſting that the plaintiff claiming by colour 
of a deed of feoffment made by a ſtranger (where nothing 
really paſſed), entered upon the freehold ; they uſed to add, 
upon whom A. B. entered, upon whom the tenant entered; 
whereas there was no more an entry by A. B. than there 
was a feoffment to the plaintiff, The reaſon for this man- 
ner of pleading was, to protect the defendant from the con- 
ſtruction that might be raiſed to his diſadvantage upon the 
firſt of theſe pleas; for if the tenant by that pleading con- 
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CHAP. XXIII. feſſed an immediate entry upon the plaintiff, or an imme- 
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diate ouſter of the plaintiff, the conſequence would. be, 
that ſhould the title be afterwards found for the plaintiff, 


the tenant would be convicted of the diſſeiſin by his own | 


confeflion : and becauſe the tenant, though he had no 


right to the land, might yet be no diſſeiſor, it was uſual 


to adopt the ſtyle of pleading laſt mentioned for his 


protection. 2 


Tus is the general 15 upon which Sales colourably 
was firſt reſorted to and allowed by the courts. When 


this manner of pleading had once eſtabliſhed. itſelf, ſeveral 


rules obtained for the government of it, which, in ſome 
meaſure, reſtrained the fancy of counſel in the choice of 


ſuch fictitious circumſtances as were to be ſuggeſted in 
this colourable way. The principal of theſe rules, and 


indeed that which ſeemed to be of the eſſence of colour, 


was, that it ſhould conſiſt of ſome matter of law, or other 


difficulty to the lay-gents. For example, if I bring an 
afliſe againſt you, and you plead that you leaſed the ſame 
land to A. for his life, and then granted the reverſion to 
me, and afterwards A. died, and I claiming the land by 


virtue of this grant to which the tenant never atturned, 


entered: or, if a tenant pleaded that he leaſed to the 
plaintiff, and afterwards the plaintiff ſurrendered ſuch leaſe : 


in the firſt of theſe caſes, the lay-gents were not capable of 
deciding that the grant was defective without attornment ; 
nor in the ſecond, that a ſurrender might be made by 
parol. Again, if the tenant ſaid that the father of the 
plaintiff leaſed to him for the life of another, and afterwards 


releaſed to him, and the plaintiff, ſuppoſing that the father 
died ſeiſed of the reverſion, ouſted him after the death of 


the cgſtui que vie; this would be a good colourable plea, 


becauſe the lay-gents could not determine how the releaſe 


enured, whether by way of feoffment, enlargement, con- 


7 firmation, or extinguiſhment of eftate, Again, if the 
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tenant pleaded, that the father of the plaintiff infeoffed CHAP. XXIII, 
him, and he ſuffered the father to hold and occupy the N 7 


land at will; or if he pleaded that the plaintiff claimed as EDW. Iv. 


baſtard and eldeſt ſon; theſe were points of difficulty 


which ſhould properly be decided by the court, and therefore 


were good colourable ſuggeſtions. But if the tenant ſaid, 
that he was ſeiſed till the plaintiff diſſeiſed him, upon whom 
he entered, it was ill; becauſe all men, however unlearned, 
know, that in ſuch a caſe the tenant was no diſſeiſor: the 
ſame if he ſaid that the plaintiff claimed as younger ſon, 
becauſe every one knows the younger ſon cannot inherit 
before the elder. Such therefore, as caſes perfectly in- 


telligible to the unlettered, were adjudged by law improper 


to be ſent to the jury on the general iſſue . 

"ANOTHER rule reſpecting the .matter pleaded colourably 
was, that it ſhould give to the plaintiff a fair pretence 
on which to ſupport his action. Thus, in treſpaſs for 


goods, it was neceſſary to give a poſſeſſion to the plaintiff, 


though without title, becauſe that was a good ground for 


an action of treſpaſs; as to ſay, that the defendant being 
in poſſeſſion of the goods as executor, the plaintiff took 


them, and the defendant retook them b. In treſpaſs for 
taking goods, the defendant ſaid, that before the plaintiff 
had the goods, he was poſſeſſed of them as of his own pro- 
perty, and bailed them to A. to be rebailed to him; and 
that A. gave them to the plaintiff, who ſuppoſing the pro- 
perty to be in 4. took them, and the defendant retook 


them. A third rule in pleading colourably was, that it 


ſhould: always be given by the defendant to the plaintiff, 
and always in a plea in bar l. Such were the principal 
rules by which theſe fictitious ſuggeſtions were meaſured z 


and provided theſe, and ſome others of leſs conſequence, 
were ' adhered to, the defendant was at liberty to ſtate 


whatever happened to ſtrike his mind ; colours being as 


2 19 Hen. VI. 41. ED „ Hen. VI. 31. 
7 Hen, VI. 35, 4 19 Hen, VI. 32, 
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CHAP. XXIIT, various as the poſſible ways in which the ſubjeRt i in queſtion 


— mmmnd 
HENRY VI. 
EDW. IV. 


might be transferred and poſſeſſed. 


IT ſeems not to have been quite clear, in what caſes the 


defendant was required to give colour, and in what the 
ſpecial matter of itſelf conſtituted a good bar. To form 


a judgment of this, we muſt content ourſelves with ſome 


few determinations, without attempting to diſcover the 


reaſons upon which they were decided. It is ſaid, that 
where ſuch matter was pleaded as bound the poſſeſſion 


only, the detendant ſhould give colour; as in caſe of a dy- 
ing ſeiſed, and a diſcent to the defendant*. But where 
the right was bound, as by feoffment with warranty, by 


fine, and the like, there no colour need be given. Again, 
if a defendant pleaded liberum tenementum, he need not 
give colour, nor where he juſtified as ſervant to one who 


had the freehold: the fame where one juſtified for a 


diſtreſs ; becauſe, ſays the book, where no property was 


claimed, there no colour need be givens, It was held, 
at one time, that in juſtification for taking as wreck, or as 
the goods of felons, the defendant ſhould give colour h: 


but afterwards it was laid dawn, that in thoſe caſes, and alfa 
in juſtification for tythes, for waif and tray, or as a purchaſe 


in market overt, no colour need be given; though, 
in the caſe of goods ſold in market overt, they made this 


diſtinction: If the defendant ſaid ſimply, that A. ſold 
them to him, he need not give colour; but if he had ſaid, 
that 4. was poſſeſſed of the goods as F his proper goods, 
and ſold them to him, colour ſhould be given; becauſe, 


in this latter caſe, he fully ſtated, that no property was in 


the plaintiff, and therefore that he had no colour of an 


action; but in the former, there might be ſtill a property in 
the plaintiff &; which diſtinction ſeems analogous to that of 
the two cafes before mentioned, where _ right, and 


e 22 Hen. VI. 18. | 4 39 Hen. VI.2. 9 Ed. IV. 22. 
2 Ed. IV. 15. 18 Ed. IV. 3. i 2x E. bs, 4 
& 2:Ed; IV. 12. | | * 12 NW. ck. 
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where a defendant pleaded wardſhip through a ſtranger, 
he was to give colour I. If the plea was founded on an act 
of parliament, no colour need be given *; becauſe, ſays the 
book, an act of parliament bound all parties, 

Ir would be unneceſſary to enter further into a diſcuſſion 
on this obſolete piece of learning, which in a ſubſequent 
period was reduced to a more ſimple form, and at length 


went quite out of uſe. In the time of which we are now 


writing, this was a very prevailing faſhion of pleading 3 
and the reaſons, that were adyanced to give it authority, 
were thought to be well founded: a time came, when 
theſe were leſs conſidered, and the device of colour 


appeared to pleaders not ſo indiſpenſably neceſſary. How 


this change in opinions operated, will be ſeen hereafter. 
INSTEAD of taking upon himſelf the defence of the ac- 
tion, the defendant, as we haveſeen, might call in the aſſiſtance 
of another perſon to protect him in his defence. One way 
in which a defendant might protect himſelf was by voucher, 


which was allowed only in real actions. This is as antient 


as any thing in the practice of our courts, and has already 


443 
where the poſſeſſion only was bound, For the ſame reaſon, CHAP. XXII, 


HENRY VI, 


EDW. Iv. 


been ſo fully explained u, as to need no recapitulation. 


The preſent practice ſtood upon the law in Bracton's 
time, and the few alterations which had been made by 
ſtatute in the reign of Edward I. and ſince; and to add 
any thing to the much that has already been ſaid, might 
be thought an unneceſlary repetition. 

Ił is not ſo with aid prier, which bears ſome affinity 
with vouching to warranty, and probably was firſt ſug- 
geſted by it. When an action was brought againſt a per- 

ſon, who, though in poſſeſſion of the thing in queſtion, 


had not the 5 and intire e s and if Judg- 


1 "2 ; Ed, IV. 27. - | ' Vid, ant. vol. I, 437. 
= 3 Ed. IV, 2. | | 
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would be injured ; the tenant or defendant might pray 
to have the aid of ſuch perſon to defend the ſuit. Thus a 
tenant for life, by the courteſy, or the like, might pray 
aid of him in reverſion or remainder, to plead for him and 


defend the inheritance, The entry of aid prier was 


thus: Et tenens per attornatum ſuum wvenit, 
et dicit quid, c. (then the cauſe of aid prayer was al- 
ledged) Ft /ic - duet tenens dicit quod ipſe tenet, et die in- 
petrationis brevis originalis prædicti querentis tenuit tene- 
mentum prædictum pro termino vite ſug remanere cuidam 
præfato F. et hærcdibus maſculis de corpore ſuo exeuntibus, 


fine quo idem tenens non potęſt tenementum prediftum cum 


pertinentiis in placitum deducere, neg; prefato querenti inde 
reſpondere. Et PETIT AUXILIUM de iſo B. Sc, Et ei 
conceditur, &c, Ideo præceptum ęſi vicecomiti quod 
fummoneat per bonos ſummonitores prædictum B. quod fit 
hic a die Paſchæ, &c. ad jungendum cum prefato tenente 
fumul, Sc. in reſpondendo prefato querenti de prafato pla- 
cito fr, c. idem dies datus ęſt partibus prædictis, &c e. 


Upon demand of aid, and the prayer being granted, a ju- 


dicial writ was ſued out by the tenant, called a ſummons 
ad auxiliandum; at the return of which, if the prayee did 
not appear or eſſoin, or if he after made default, judg- 
ment was entered, quod tenens ad narrationem uu quer 
rentis ſine prafato B. reſpondeat, | To 
A TENANT for life had his option, either to youch 
the reverſioner, or pray him in aid. If the remainder 
in fee was to the tenant for life and another, he ſhould 
have aid of that other 2. A. tenant might have aid of 


a remainder-man in fee, without ſhewing a deed ; 


for the feoffment might be without deed*, If aid 


was prayed of a reverſioner, who took the reverſion as 
conuſee of a fine, this amounted to an attornment of the 
prayor*. Aid of the reverſioner might be had in a writ 


0 Raſt. Aid prier, | 1 22 Hen. VI. 1. 
Hen. VI. 3. 57 Hen. VI. 5, 
© 33 Hen. VI. 6. | | | . | 
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of entry, in nature of an aſſiſe, though not in an affiſet ; CHAP. XXIIL, 
becauſe the tenant was oral to be in by reaſon of his —_— 
own tortious act. | EDW, Iv. 
Wx find inſtances of aid granted in perſonal actions, as in 
replevin, treſpaſs, debt, and annuity; in a ſcire facias, 
in attaint, raviſhment of ward, and ejectment of ward. If 
another perſon was intereſted in the thing claimed of the 
defendant, there was the fame reaſon as in real actions 
that he ſhould have the aid of ſuch perſon to protect his 
preſent poſſeſſion, or title. Thus, if a writ of annuity, or 
debt for arrears of an annuity, iſſuing out of a benefice, 
was brought againſt the parſon, he might have aid of the 
patron and ordinary; the two perſons who {ſhould have con- 
curred in ſuch a grant, if any was made, and who at leaſt 
were intereſted that the benefice ſhould not be charged 
with ſuch a demand after the death of the preſent incum- 
bent ®: if, therefore, ſuch annuity was upon the parſon's 
own deed, as this only bound him, he could not have their 
aid*, Thus in a replevin, a tenant for life of ſeignory 
might pray aid of the reverſioner “; and a plaintiff in re- 
plevin, being a termor, might have aid of the reverſioner ⁊; 
becauſe in both theſe caſes the reverſioner would be 
charged with the event of the ſuit. Where a defendant in 
treſpaſs juſtified by commandment of one who had the 
freehold, he might have aid of ſuch freeholder *® In gene- 
ral, in perſonal actions, it was a rule that no aid prayer 
ſhould be had before iſſue joined; but this was liable to many 
_ exceptions, and it was a point of much controverſy, when 
aid ſhould be allowed before iſſue joined, and when not b. 
AID of the Hing was a piece of learning depending upon 
_ conſiderations ſomewhat different from thoſe which govern- 
ed the prayer of aid in the caſe of common perſons. In 


- OTE Pry wore yr yogi © e © — 
— ey ot 
* = 
4 * 
8 5 N 


„t 14 Hen. VI. 22. 4 Ed. IV. 1 9 Hen. VI. 26. 
14. 21 Ed. IV. 15. + z 6 Ed. IV.2. 
u 2 Hen. VI. 8. 2 7 Hen, VI. 71. | 
* 7 Ed. LS; co 7 Ed. IV. 24. 


* 2 Hen. VI. 12. 
the 


e r 


HISTO RY OF TH E 


CHAP. XXIII, the firſt place, as the king could not be vouched, a tenant 


— —— — 
HENRY VI, 


EDW, IV. 


was driven to pray aid of the king in all inſtances where, 
from the nature of his eſtate, he would be intitled to vouch 
aà common perſon, or to have watranty of charters ; and 
in ſuch caſe, if he loft, he would, as in eaſe of voucher, 
be intitled to recovery in value by petition 4. Aid of the 
king was therefore - of two. kinds : it was either upon a 
warranty, and was for the purpoſe of recovery in value; 
and then it correſponded with voucher ; or it was founded 


on the feebleneſs of the tenant's eſtate, and then it corre- 
| ſponded with the aid prier, of which we have juſt been 


ſpeaking. On this, as well as other accounts, there were 
ſeveral material differences between the practice of praying 
aid of a common perſon, and of the king. Thus in the 
former caſe, if it was in an action of treſpaſs, it could not 
be till after iſſue joined; in the latter, it muſt be before; 


becauſe the king ſhould not be put to ſupport a an iſſue that 


was joined by a common perſon f, 
By aid and voucher, a third perſon was introduced into 


the action, through the ſolicitude of the tenant to defend 
the ſubjeC in diſpute. If the tenant took another part, and 
appeared to defend faintly or colluſively, or made default, 
the perſon in reverſion or remainder, or any one otherwiſe 


intereſted, by authority of certain ſtatutes paſſed in the 


reign of Edward I. and extended in ſubſequent reigns &, 
might pray to be received, and defend his freehold or inhe- 
ritance. The entry in ſuch Caſe was as follows: Super 
quo venit quidam A. his in curid in proprid perſond, et dicit 


quad diu ante diem impetrationis brevis originalis, &c, 


Then the record ſet forth the ſeiſin in fee of A. who leaſed 
to the tenant for life, the reverſion in fee continuing in A, 
and then it went on, Et dicit quad pro eo quod prædictus te- 

nens, &c. in brevi prædicto non petiverunt auxilium de ipſo A, 


9 Hen, VI. 56. 157 Ed. Iv. 8. 


49 Hen, VI. 3. | b Vid, ant, vol, II, 151. 
Wi 35 Hen, VI. 36. 5 | 
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ney; ipſum vocaverunt ad warrantizandum, Ic. ſed per CHAP. xXIII. 
fraudem et colluſionem inter ipſos querentem et tenentem, in- mes (on 
tentione ad faciendum ipſum A. amittere inde jus ſuum EDW. IV. 
ficteè Placitverunt, et hoc paratus eft veriſicare; unde ex quo 
idem A, venit ante Judici zum redditum paratus prefato que- 
renti reſpondere, et Jus Juum defendere, petit quod ADMITTA- 
TUR ad defenſionem juris ſui l. 

Tre time of praying to be received was, when judg- 
ment was about to be given for the demandant, without 
further proceſs. Upon the receipt of the reverſioner, the 
demandant might count againſt him de novo; for by the re- 
ceipt the former count was waved, and no advantage could 
be taken of any defect thereini. The perſon received 
might plead almoſt all pleas, and take all advantages which 
the tenant might, ſuch as voucher, aid, age, and the like * 
but he could not imparle : and if he made default it was 
peremptory, and judgment was entered againſt the tenant, 
without taking any notice of the tenant by receipt; becauſe 
the tenant by receipt having alledged that he was paratus 
petenti reſpondere, he ought always to be preſent in court l. 
Receipt was only allowed in real actions; but it had been 
extended beyond the actions mentioned in the ſtatutes of 
Edward I. as to waſte, gue reditum reddit, and many 
others. | 

To all the foregoing prayers the demandant or plaintiff 
might, by way of counterplea, alledge ſuch matter as would 
take away the prayer of the tenant or defendant; and the 
vouchee beſides might counterplead the warranty, and ſhew 
that he was not bound to warrant the land. 

Tax common counterplea to aid and receipt was, that 
the prayee had nothing in the reverſion the day of the writ | 
purchaſed. It uſed to be common for a tenant, after the 
writ was brought, to convey the eſtate in fee, and take 

* Raſt. 530. 9 * 21 Hen. VI. 28. 
33 Hen. VI. 53. 1 21 Hen. VI. 48. 
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CHAP. XXIII. back an eſtate for life, ſo as to baffle the demandant : 
y er when a tenant who had fo acted, pleaded that he was only te- 
' EDW. IV. nant for life, this uſed to be replied, and would ouſt him of 
| his aid; and if replied to the prayer of receipt, it would ouſt 
ſuch colluſive reverſioner of his receipt n. The common 
counterpleas to voucher of warranty were ſuch as are given 


by the ſtatutes of Edward I”, 


ANOTHER way in which a defendant might relieve him- 
ſelf from the burthen of conteſting ſingly with the plain- 
tiff, was by garniſpment and interpleader. The former of 
theſe was allowed only in the action of detinue; the latter, 

| tho? more frequently uſed in detinue, might likewiſe be re- 

| ſorted to in ſome other actions. 
Of garnimment. I HE practice of depoſiting deeds in the hands of a third 
perſon to await the performance of covenants, or the doing 
of ſome act, upon which they were to be re-delivered to one 
or other of the parties, {till continued *, and gave occaſion to 
many actions of detinue, which were brought againſt the 
depoſitary of. ſuch writings, whenever the criſis happened 
for their being demandable, according to the terms of the 
agreement on which they were depoſited. It was in theſe 
actions that the defendant would find himſelf driven to call 
in the other party to the agreement and depoſit, that the 
re- delivery might be made to the perſons who had a legal 
right to call rl it from the defendant. Thus in an action 
of detinue for ſuch deeds delivered by the plaintiff to the 
defendant to be re- delivered, the defendant would plead 
that they were delivered by the plaintiff and one F. N. 
upon certain conditions, and he did not know whether the 
conditions were performed, therefore he prayed garniſbment 


| (as it was called) againſt J. M.; that is, that F. M. might 


be ſummoned to ſhew whether they were: upon this a ſcire 
facias would iſſue againſt 7. N. who under the name of 


= 21 Hen. VI. 13. 4 d. IV. 14. Vid. ant, vol, II. 33 5 336. 
1 Vid. ant. vol. II. 120. 226. | | . - <4 
garniſbee 
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garniſpee became defendant to the ſuit, the firſt defendant 
being conſidered as out of court by the garniſhment. 

TRE entry upon the record ſtood thus: Et prædictus 
defendens in propria perſona venit, &c. Et proferendo hic in 
curid cartam, &c. paratus ad deliberandum cui vel quibus 


curia domini regis concederet, dicit quod carta illa die anno 
et loco ſupradictis, eidem defendenti tam per prædictum quer 


rentem quam quendam 1. N. unani mi eorum afſenſu vt con- 
ſenſu, æqud manu liberata fuit ſub certis conditionibus cuſlo- 
diendis, et eidem querenti et 1. N. aut eorum alteri ſub condi- 
tionibus illis reliberandam, ſed utrùm conditionis illæ ex parte 
prædicti I. M. adimplete ſunt necne, dicit quod ipſe omnino 
ignoxat. Et petit quad prædictus I. N. inde PR EMUNIATUR 


et ei conceditur, &c. Ideo præceptum eft vicecomiti, quod per 


probos, &c. ſcire faciat prefato 1. N. quad fit hic in oftabis, 
&c. oftenſurus, &c. quare carta prædicta prefato querenti 


liberari non debeat ſi, c. Idem dies datus eft partibus præ-— 


dictis hic, & o. | 

WHEN the garniſhee appeared, he was to plead ; and 
many queſtions aroſe upon what the garniſhee might plead, 
and what not. It was very early ſettled, that he ſhould not 
plead a miſnomer of himſelf in the ſcire facias? ; nor ſhould 
he plead in abatement of the writ of detinue, becauſe it 
was in effect his own writ, he being a party to the bail- 
ment a; and yet he was allowed to plead excommunication 
of the plaintiff*, or releaſe of all actions. He was not to 
have oyer of the declaration, unleſs he appeared at the firft 
day; and he was not to be declared againſt afreſh, nor could 
plead to the writ or declaration, if admitted by the defen- 


dant*, He might not plead foreign matter, but only in 


caſes apparent, as amicus curiæ u. If the defendant had 


ſtated what the conditions were on which the deed was to be 


» Raſt, 212. b 20 Hen. VI. 28. 
P 3 Hen. VI. 77. 4 Bs 3 Hen. VI, 50. . 
4 3 Hen, VI. 40. | = 9 Hen. VI. 38, 39. 
* Ibid. | 
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garniſhee could not vary from them, and alledge different 
conditions ; but if the defendant alledged certain conditions 
generally, then the garniſhee might ſhew them ſpecially *. 


The remedy for the garniſhee, if he conceived the condi- 
tions to be different, was to bring a new action againſt the 


defendant; and then the conditions might be conteſted be- 


tween the two plaintiffs by e as had be * 


preſently . 
IF the plaintiff ſucceeded in his action, the judgment 


| againſt the defendant was to recover the deed, which 


had remained in the cuſtody of the court to abide the deci- 


Of . 


ſion of the ſuit, and againſt the garniſhee for damages in 
the delay occaſioned by his plea: if he failed, the garniſhee 
would have damages againſt him z. The execution of the 


garniſhee was only of his goods, chattels, and land, and 


not of the body, becauſe he was nota party to the original 
writ . If the plaintiff replied to the defendant's prayer, 


that the deed was delivered by himſelf alone, and traverſed 


the delivery by him and the ſtranger, this would prevent the 
garniſhment vd. The plaintiff might reply to the plea of 


the garniſhee, but not the defendant, as he was out of 


court . Garniſhment might be had againſt executors, as 


well as the principal who made the bailment. It could not 


be had againſt a mere ſtranger, but muſt always be preceded 
by an allevation of privity to the bailment a. 

Ir the two parties who concurred in the bailment to the 
defendant, brought ſeveral actions for the deed, then the 
reſource of the defendant was in praying that the two 


plaintiffs might interplead. This was upon allegations 


ſimilar to thoſe made in the caſe of garniſhment; and the 
entry was thus: Et prædictus defendens per attornatum ſuum 


* 21 Hen. VI. 35. | v2 Hen. VI. 50. 
20 Ed. IV. 13. © r4 Hen. VI. 11, 
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B. defendit vim et injuriam quando, &c. Et proferends hic 
in curid prædictum ſcriptum obligatorium paratus ad delibe- 


randum cui prædictorum A. et B. curia hic concederet, dicit 


quod ſcriptum illud eft idem ſcriptum quod uterq; prædicto- 


rum A. et B. verſus eum exigit, et quid, Ic. as in the former 


precedent. Et petit, quid pradiftus A. et B. ſuper liberatione 


ſeriptorum prædictorum inter eos INTERPLACITENT, &c. 
Ideo conſideratum eft, quid prædictus A. et B. ſuper libera- 


tone ſcriptorum prædictorum habends interplacitent, &c, Et 


dictum eſt per curiam prefato B. quod præmato A. ad breve et 
narrationem ſuam, de eo quod idem A. inde priùs narravit, 
reſpondeat, &:*. It was held, upon ſuch interpleader, that 
the perſon whoſe writ was of the prior date, ſhould be the 
plaintiff, and the other plaintiff ſhould anſwer his writ and 
declaration, and ſo become defendant f. If they were of 
the ſame date, then he who firſt came and demanded an 
anſwer, or he whom the court pleaſed to aſſign, became 
plaintiff 5, 


Ix was reaſonable, where the defendant was à mere de- 


poſitary of a deed, in which the two perſons who agreed in 
making him the truſtee were intereſted, that he ſhould not 
be harraſſed by both, but be allowed to call on the court to 


award, that they ſhould conteſt the points in diſpute between 


themſelves. But there were caſes where a perſon poſſeſſed 
of a deed might be liable to the actions of two or more 
perſons for the detinue; and where it was argued with ſome 
ſhew of reaſon, at leaſt as far as topics of a legal and tech- 
nical nature might be urged, that the defendant ſhould not 
have this privilege, but ought to remain in the ſituation of 
defendant to both their actions, and defend himſelf as well 
as he could againſt both the claims to which he was liable, 
whether by choice or otherwiſe. Thus a writ of detinue 
was brought by A. and the plaintiff declared on a bailment 


© Raſt, 208. 3 Hen. VI. 20, 5 19 Hen. VI. 3. 
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CHAP. XXIII. made by J. G. to the defendant to rebail to the plaintiff; 


HENRY VI. 
EDW. IV. ; 


and I. G. alſo brought another writ, and declared of a bail- 
ment made by himſelf” to the defendant to rebail to the ſaid 
J. G. and this was pleaded to the former writ. It was ar- 
gued, that the defendant could not have garniſhment againſt _ 
J. G. (if J. G. bad not brought his action) becauſe he had 


alledged no privity, and therefore that 4. ſhould not call 


upon the two plaintiffs to interplead. But it was faid, that 
there needed noprivity of bailment, the poſſeſſion merely, 
and not the bailment, being the cauſe of action; for if the 
defendant had found the deed, and had pleaded that to the 
action, then it was long ſettled that they ſhould interplead : 
ſo in this caſe, the defendant was properly liable to none 
but the perſon who had right, and yet he had no legal de- 
ſence, and therefore muſt refer it to an interpleader; for 
ſhould they both recover, and a writ iſſue for the delivery 
of che deed, to whom ſhould it be delivered ? On account 


of all theſe inconveniences, it was held that the two plain- | 


tiffs ſhould interplead l. 
SOME of theſe conſiderations 1 on the occaſion of two 


| actions of detiriue for a box of. charters ; one by the heir 
who was intitled to the land, and one by the bailor upon a 


bailment to re- deliver to him. It was there urged, that the 


. defendant ſhould not have an interpleader, becauſe he was 
liable to both the plaintiffs; to the tenant of the land, be- 
cauſe he had a right to the charters; and to the bailor, by 


reaſon of the bailment; and if he was a ſufferer. by this 
double charge, it was his own act, and he muſt not com- 


plain. And it was laid down for law, if a man bails a thing 
to me to be rebailed, and I afterwards deliver this to an- 


other, and he bails it to me to be rebailed, Jam chargeable 
at the ſuit of both: and in the caſe at bar it was contended, 
ſhould the plaintiff who had the land recover the char- 
ters, this would be no plea for the defendant to diſcharge 


1 Hen, VI. 43. ; 
. ] * 
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him as againſt the bailor, altho' it would be otherwiſe in 
the caſe of executors, or where the things came to the de- 
fendant by a finding ; for there it would be ſufficient if he 
reſtored it to the right owner. : 


TH1s was arguing upon the ſpecial manner in which they 


uſed to declare in detinue, and ſeems wholly conformable 
with the old ideas upon which this action and the pleading 
in it uſed to turn; this being the ground upon which the 


bailment was held to be traverſable. But in oppoſition to ' 


this it was anſwered, as on the former occaſion, that the 
bailment was nothing to the purpoſe ; that the detinue was 
the point and git of the action ; and that the bailment was 
only the conveyance to it: that in this caſe, if the bailor 
ſhould recover, the perſon who had the land might have 
detinue againſt him, as he alone was intitled to the deeds ; 
which circuity would be avoided by an interpleader : toavoid 
therefore multiplicity of ſuits, as well as for the other 
reaſons, they were inclined to award an interpleader*, 

IT is not improbable that fuch opinions as theſe led to 
an alteration in the manner of declaring upon a writ of 
detinue ; for if it was ſettled that a man ſhould not be bound 


by a ſpecial bailment, but that the perſon who had right 


ſhould recover, that fort of declaration became futile and 
unneceſſary; and the purpoſe was equally anſwered by a 
general allegation of a devenerunt ad manus, or a trover. 
Theſe opinions, however, had not yet grown to be eſtabliſn- 
edlaw. For in 19 Hen, VI. we find two ſeveral writs of deti- 
nue were brought againſt the ſame perſon, and they counted 
of ſeveral bailments: There it was held, that the parties 
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ſhould not interplead, unleſs the defendant could alledge a 


privity of bailment, or that he found the deeds ; for if he 


choſe to charge himſelf with ſeveral bailments, it was his folly, 


ſays the court, and he muſt abide by it : the defendant then 


19 Hen, VI. 17, 
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pleaded that the two plaintiffs joined in the bailments, and 
he traverſed the ſeveral bailments ; upon which the court 
ſuffered the defendant to have an interpleader *, becauſe he 


now alledged a privity between them, Thus the court 


would, if poſlibie, get rid of the concluſion that aroſe upon 
the ſpecial car. and enable the defendant to get juſtice 
done between the two plaintiffs. 


Ir a defendant had prayed garniſhment, FAY 1 
che garniſhee counted againſt them, it was once held he 
might have an interpleader between the two plaintiffs !; 
though, on a later occaſion, it was refuſed on the notion of 
the defendant being out of court by the garniſnhmentn. 

Ir the two writs were brought in. different counties, it 


was held at one time, that the plaintiffs might {till inter- 


plead en: it ſeems afterwards to have been held that they | 
ſhould not“: the fame if the bailments were alledged in 
different counties v. But afterwards (as the above notion 
began to prevail) it was agreed that the plaintiffs ſhould 
notwithſtanding interplead, upon the idea, that the detinue, 
and not the bailment, was the point of the action 4, 


THE interpleading which has hitherto been mentioned 
is confined to the action of detinue, being that with which 
this ſtyle of pleading was moſt connected: this expedient, 
however, was allowed in ſome few other ations. We find, 


where two writs of quare impedit were brought for the ſame 


avoidance, the ſecond plaintiff was awarded to interplead 
to the elder of the two writs r: it was likewiſe allowed 
where two writs of ward were brought for the ſame ward- 
ſhip ; but not in raviſhment of ward *; If a perſon was 
found by office to be heir of a tenant to the king in one 
county, and another was found ſuch in another ee 


k 19 Hen. VI. 3. r 14 Hen. VI. 2. 
18 Hen, VI. . ; OR] 4 5 Ed. IV. 25. 
* 11 Ed. IV. II. | | 7 19 Hen, VI. 62. 
„ YLs, 9 Hen, VI. 19, 
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it was the practice for them to interplead before either had CHAP, XX111, 


livery*. There is an inſtance of three writs of detinue, 
where, after much argument, the three plaintiffs were 
awarded to interplead . | 

AMONG the pleas that . might be pleaded in different 
actions, there are ſome few which recurred fo frequently, 
and were ſo often the ſubject of diſcuſſion in court, that 


— } 
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they cannot be paſſed over without ſome obſervation in this 


place. Theſe were the pleas of hors de ſon fee, of diſ- 


_ claimer, of nontenure, of jointenancy, and the common 


_ replication of ge ſon tort demeſne. 

WHEN a perſon claimed a ſeignory, and diſtrained and 
avowed for the rent, or brought an action for the diſſeiſin, 
the tenant might plead hors de ſon fee, that is, that he held 
nothing of the perſon who claimed the ſeignory. By the 
form of this plea it is apparent, it would not hold in ſuch 
actions as ſtated a title with certainty: it was, actionem 
ſuam prediftam verſus eum habere non debet, quia dicit quad 
 meſſuagium prediftum cum pertinentus eff extra fedum et 
dominium ipſius A. unde petit judicium fi prædictus A. abſj; 

ſpecialt titulo hic oftendendo, actionem ſuam prædictam de 
reditu prædicto habere dibeat, Sc x. Such a plea was con- 
ſtrued as an admiſſion of the tenancy. In a writ of entry 
on a diſſeiſin of rent, brought by an abbot on a diſſeiſin 
made to his predeceſſor, the writ merely alledged generally, 
3 quam clamat efſe jus eccleſiz ſue, &c. of which the tenant 

diſſeiſed his predeceſſor ; and he declared accordingly of the 
ſeifin of ſuch a perſon his predeceſſor in right of his church. 

To this was pleaded hors de ſon fee ; but it was urged this 
was not a proper plea, becauſe the ſeiſin and diſſeiſin of the 
predeceſſor being laid in the count, this was ſufficient title. 
In anſwer to this, it was held by the whole court, and re- 
ſolved, that the plea was good; for the allegation of the 
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CHAP. xxill. predeceſſor's diſſeiſin could not be ſaid to be a tle to any 
1 24 body, nor could any allegation of ſeiſin, without the title by 
EDW. IV. which that ſeiſin was gained. Further, they ſaid that in 


formedon, hors de ſon fee was no plea, becauſe ſufficient 
title was comprized in the writ ; namely, that ſuch a gift 
of the rent was made in tail, or for life. So here, if a for- 


medon had been brought in the reverter of the rent, ſtating 


a gift in tail to one, and on default of iſſue a reverter to 
the demandant; or a writ of intruſion, or other writ of a 
demiſe to another for term of life, who died, and the defen- 
dant intruded, and that it ought to revert to the demandant ; 
in theſe caſes, hors de fon fee would not be a good plea, be- 
cauſe ſufficient title was comprized in the writ to acquaint 
the terre-tenant what rent was demanded. | 
| Bur of all theſe the terre-tenant, in the preſent caſe, 
was ignorant, as the demandant might have ſeveral other 
rents in the ſame vill. Again, the demandant here claim- 
ed in right of his church, and was in by ſucceſſion, and not 
by his predeceſſor ; ſo that it was in the nature of a writof 
entry for rent on a diſſeiſin done to the demandant himſelf, 


in which it was agreed that hors de ſon fee was a good plea, 


the ſame as in aſſiſe. But where an heir, who claimed by an 
anceſtor, and who was in by him, brought a writ of entry 


fur diſſeilin done to his anceſtor, or of mortaunceſtor, or 
of colinage of rent, there ſeemed more colour that hors de 
ſon fee ſhould not be a plea; becauſe the writ contained, 
in ſome manner, a title, by giving the tenant notice of the 
rent demanded. And yet it ſeemed hard that the ſeiſin or 


diſſeiſin of an anceſtor ſhould be conſtrued ſuch a title in 
the heir as to ouſt the tenant of this plea, when he really 


ſaw no ſuch certainty in the demand as there was in a for- 


medon: and therefore, ſome of the court held, that it 


would be a good plea both in mortaunceſtor and coſinage, 


or a writ of entry ſur diſſeiſin done to the anceſtor ; be- 
cauſe dying ſeiſed of a rent did not give ſo ſtrong a title 
to an heir or ſucceſſor, as che dying leiled of land; for a 


dying 
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5 ſeiſed would take away the entry of the diſſeiſee, CHAP. xXIII. 


which was giving a ſort of title to the heir; but not ſo of 
a rent, which might be reſeiſed, or reclaimed, or diſtrained 
for (all which were in lieu of an entry), notwithſtanding 
the diſcent; much more therefore in the caſe of an ab- 
bot, who was not in as heir but by ſucceſſion V. 


IT was ſaid, that the tenant in replevin ſhould not plead 


hors de ſon fee, becauſe he might, if he pleaſed, diſclaim 
and beſides, the iſſue of hors de ſor fee would be peremptory 
for the lord and not for the tenant, which was unreaſonable =. 
It was likewiſe held, that hors de ſon fee was a good plea 
in reſcous*; but it was afterwards laid down not to be 
good either in reſcous or treſpaſs, but the defendant ſhould 
ſhew of whom the tenure was, and then he might con- 
clude iſint hors de ſon fees; which was making it a plea 
of ſpecial nontenure, one of a very different ſort from the 
original form of it, and that upon which all the above 
_ diſcuſſion aroſe, . The plea of ſpecial nontenure was al- 
lowed in ſome caſes where the general plea of nontenure 
was not, as in ſcire facias e. 

A PERSON on whom a claim was made in a judicial 
_ proceeding, whether to recover a ſeignory or a tenancy, 
might diſclaim. Thus the plaintiff in replevin might plead 
to the avowry, non tenent de eodem, &c. ſed eaſdem acras 


terre de eodem tenere amnino deaduocat, et diſclamat, &c d. 


and in the like way might the tenant in a precipe quod red- 
dat, or any other writ which demanded the land, or a rent 
_ iſſuing out of the land, diſclaim. The effect of this diſ- 
claimer in all writs for recovery of land was, that the 
demandant might enter upon it and take poſſeſſion; but 
in a replevin, the avowant inſtead of entering was obliged 
to bring his writ of right ſur diſclaimer ; the replevin not 
being an action for the recoyery of the land itſelf. In this 
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CHAP. xx ill. writ of right, the demandant in his count ated the whole 


| HENRY 
EDW. * 


7. proceedings in the replevin, with the diſclaimer, and then 
went on, per quas quidem diſclamationem et diſadvacationem 
accrevit jus, c. ad petendum, &c. in dominico ſus ut de 
edo, &e, Et guid tale fit jus ſuum petit recognitionem 
fiert per magnam aſſiſam, &c e. Thus the replevin and 


diſclaimer therein became the ground of the writ of right, 


which correſponds with the manner of proceeding ſtated 
in the time of Henry III. from Bracton 7. 

UPoX this ſubject of diſclaimer there was much nicety and | 
refinement, which made it a conſiderable title in the ſcience 


of pleading, eſpecially when accompanied, as it ſometimes 


was, with the plea of nontenure and jointenancy, which 
will be conſidered preſently. If the demandant might 
enter upon the tenant diſclaiming, it was nothing more 
than conſiſtent that the difclaimer ſhould completely eſtop 


him, if he brought his aſſiſe for ſuch an entry. If the writ was 


brought againſt two tenants, and one diſclaimed, the whole 
tenancy reſted in the other; ſo as upon his making default, 


| the demandant had judgment to recover the whole s: 
the ſame if one of the tenants pleaded nontenure ®, If a 


lord paramount diſtrained upon the tenant paravaile, and 
in replevin avowed upon him, he could not diſclaim, be- 


cauſe he did, in truth, hold of him, though per medium; 


but he ſhould ſtate the ſpecial matter i. None could diſ. 


claim but thoſe who were ſeiſed in demeſne x; and there- 


fore it was a good replication to a diſclaimer in replevin, 
that he was not tenant of the freehold at the time of the 
diſclaimer!, for he who had nothing could forfeit no- 
thing. If the defendant in replevin juſtified inſtead of avow- 
ing, it was held, the plaintiff could not diſclaim x; and 


the reaſon of this * ſeems to be, that, upon a 


© Raft. 2 20. 7 : % Hen, VI. 27. 
f Vid. ant. vol. II. 47. e * 271 Ed. IV. 47. 
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where damages were recoverable and where they were 
not. Thus in replevin, where the plaintiff pleaded that 
he had before diſclaimed, it was over-ruled, and he was 
obliged to plead his diſclaimer again”. As a tenant might 
diſclaim, fo Jikewiſe might a lord. Thus where a tenant 
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juſtification, the defendant was not intitled to any return. CHAP. XXIII. 


As to a diſclaimer in one action being pleaded to another SE 
action, there ſeemed to be a difference between actions EDW. IV. 


by homage anceſtral vouched his lord, and the lord had 


not received the homage, he might diſclaim the ſeignory, 
and fo ouſt the tenant of his warranty e. 


Tas plea of diſclaimer was an abatement of the writ, 
ſo was that of nontenure and fointenancy. By the plea of 
nontenure the tenant ſaid, guod ipſe tenementa predifta, 
Sc. fræfato MW. F. reddere non poteft, quia dicit quod ipſe 
NON EST TENENS eorundem tenementorum, ut de libero 
tenemento, nec fuit die impretationis brevis originals præ- 
dicti, &c. This was no plea in replevin as the former 
was, nor in nuper obiit, and ſome other writs ; but it was 
good in all the writs: for recovery of land, as well as in 
attaint, and in a ſcire facias. This plea had a very dif- 


ferent effect from a diſclaimer, as to the queſtion of pro- 


perty contended for by the demandant ;. for ſo far from be- 


Of nontenure. 


Ing intitled to enter, as upon a diſclaimer, the demandant 


by this plea was often intirely diſappointed of his remedy ; 
for if he could not find a perſon who was in ſuch ſeiſin of 
the land as to be a legal tenant to his writ, all judicial re- 


dreſs was at an end. This effect of the plea of nontenure 


was probably the parent of feoffments in truſt, and gave 
riſe to thoſe fraudulent practices which were meant to be 
checked by the ſtatutes of pernors of profits. Since thoſe 
aAs, it had been uſual for the demandant to reply to the 
plea of nontenure in maintenance of the writ, and ſtate 


n 27 Hen. VI. 2. * 28 Hen, VI. 10. 
ſuch- 
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CHAP. XXIIL. ſuch matter as came within the proviſions of thoſe acts, 
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which if proved would make the tenant liable. 
Tux reply to nontenure, under theſe ſtatutes, was 


uſually this, or the like: That he himſelf was ſeiſed till 


he was dilleiſed by the ſaid tenant, who made a feoftment 
to perſons unknown, in order to defraud the deman- 
dant of his land; with an averment, that the tenant ever 
ſince the diſſeiſin had taken the profits. In order that the 
tenant might not fly from the main point in the action, 


he was held down to traverſe the e of the 48 


and not the feoffment v. 


Ot jointenancy. 


THe plea of jointenancy, namely, that the tenant was 
ſeiſed of the land as jointenant with A. and not ſolely, was 
applied to the ſame purpoſe of protecting a feoffment that 
had been fraudulently made; and it had been held, that 
this plea was within the equity of the ſtatutes, and there- 


fore that the demandant might reply in maintenance of the 


writ, as in the former caſe a. Upon argument it was de- 
termined, that to a plea of diſclaimer there could not be 
a fimilar reply, becauſe it was neither within the words or 
equity of the ſtatutes ?: nor indeed, as we have before ſeen, 


was there any need of theſe ſtatutes to aſſiſt the demandant 


in ſuch a caſe; for he might immediately enter on the 


land.- 


IF the plea of jointenancy went only to part of the land. 


in queſtion, the demandant might get rid of that obſtacle, 
by abridging, as it was called, his demand as to that, and 


going on for the remainder. Abridgement was an expedient 


that was allowed only in actions that were particularly 


circumſtanced. Thus, in aſſiſe, where the writ was de 
libero tenemento; in dower, where the writ was for the 
rationabilis dos; in ward, where it was pro cuſtodid terre et 
Beredis; and in Caſes ſimilar to theſe, the demandant 
might abridge his plaint or demand, becauſe the writ 


? x Ed. IV. 2 2 9 Hen. VI. 14. r Long. 5 Ev, IV. 44. 
1 . would 
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cipe quod reddat, where a certain number of acres are de- 
manded, no abridgement was allowed, becauſe the de- 
mandant by ſo doing would falſify his own writ ; and where 
a writ was admitted to be falſe in part, it abated for the 
whole. And ſo in aſſiſe de libero tenemento in A. and B. 
the plaintiff could not abridge in B. becauſe his writ would 
then be falſe*. So if it was pleaded that certain acres ex- 
tended into the manor of 4. the demandant could not 
abridge thoſe acres*. An abridgement of the plaint might 
be made fo late as after the jury had been ſworn, and were 
gone out to conſider of their verdict”. Thus the deman- 
dant, if he thought his proofs not ſufficient to maintain his 
plaint, was at liberty to abridge ſuch part as appeared doubt- 
ful, at any ſtage of the proceedings, when it ſeemed moſt 
expedient or neceſſary. 1 
TE common replication to a juſtification in treſpaſs 
was, de fon tort demeſne, or, as it was generally called, de 
injurid ſud proprid. This was either general or ſpecial ; it 
was a denial that the defendant had ſuch cauſe as he alledged 
for doing the treſpaſs, and it maintained that he did it of his 
own wrong. The general replication was, guoad predic- 
tum placitum prædicti B. Gc. in barram placitatum, dicit 
gud ipſe, &c. precludi non debet, quia dicit quod, &c. vi et 
armis, c. de injurid ſua proprid et abſq; caujd, &c. in eo- 
dem placito ſuperiùs allegatd, &c. in ipſum A. inſultum fe- 


cit, &c. If it was ſpecial, it went on with a traverſe of 


' ſome of the matter alledged in the bar; as, a; hoe, quad 


prædicta acra terre cum pertinentits, c. prout prædictus 
B. ſuperins allegavit. The former concluded to the coun- 
try, the latter with a paratus eft verificare; which indeed 


Vas the true reaſon why it was neceſſary that it ſhould be 


e when the one or the other was the proper repli- 


14 Hen, VI. 4. © oi VI. 4. v 33 Hen, VI. 18. 
e = Nor- 
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would ſtill continue to juſtify the proceeding. But i in præ- CHAP. XXIII. 
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NoTwI1THSTANDING ſome differences of opinion re- 
ſpecting this point, we find rules laid down for the go- 
vernment of pleaders. Thus, where the juſtification reſted 
wholly upon a matter of fact, there the replication might 


be general; but where it conſiſted of a matter of record or 


title, or authority of law, in ſuch caſes it was required to 
be ſpecial. If a ſheriff juſtified under a writ, the re- 
plication muſt be ſpecial ; but if a perſon juſtiſied under a 
ſheriff's warrant, this was only matter in pazs, and the ge- 
neral replication would do*. If a defendant pleaded free- 
hold in himſelf, the replication muſt be ſpecial ; but if in 
another, and he juſtified by the command of ſuch freeholder, 


the replication might be general, becauſe in the latter caſe 


hold v. 


nothing was in iſſue but the command, and not the free- 


Ir the juſtification was for impriſonment under the war- 
rant of a juſtice of peace *, for apprehending the plaintiff 


in the attempt to commit a robbery *, or to burn a houſe b, 
or for apprehending one ſuſpected of felony ; to all theſe it 
was ſufficient to reply, de injurid ſud proprid abſq; tali cauſd. 
But if it was under an authority from the plaintiff himſelf, 


as by a licence, a gift, a leaſe, or the like; or, in many caſes, 
under the ſanction of law, as to view waſte, going into a 
tavern for victuals, and the like; if a preſcription was 


alledged 4; if he juſtified for rent under a leaſe to the 


plaintiff e; in ſuch caſes the general replication would not 


be ſufficient, but he ſhould traverſe the ſpecial matter of 
the bar, 40%; hoc that he leaſed, and the like; and ſome- 


times he ſhould make a title. 


WHERE two or more perſons were i inveſied with 


a right, as executors, parceners, and the like, and any of 


them declined engaging in a ſuit that was thought neceſſary 


to be brought, the courſe the others were to To was by | 


* x9 Hen. VI. 7. b 22 Ed. IV. 45. 
8 Hen. VI. * 12 Ed. IV. 10. 
* o Kd, 1V. an 428 Hen, VI. 9. 
* qo Ed; . 21. | 10 Hen, VI. Jo 


ſummons 


ENGLISH LAW. 4463 


ſummons and ſeverance, This might be done in any ſtage CHAP. XXIII. 
of the proceedings, whether at the return of the writ, after — meg | 
iſſue joined, at niſi prius, or at the day in bank, as the caſe EDW. Iv. 
might happen. Eis ſoon as either of the plaintiffs made de- oo. and 
fault, the other prayed a ſummons to be iſſued againſt him, ſeverance. 
requiring him to carry on the ſuit with the other plaintiff. 

This writ was called a ſummons ad ſequendum ſimul; and if 

he did not appear, there was an award, that the other plain- 

tiff might go on without him; the entry of all which 

upon the record was thus: Et mods venit (one of the plain- 

tiffs) per attornatum ſuum, et prædictus (the other plain- 

tiff) guarto die placiti ſolenniter exattus non proſecutus oft 

 breve ſuum prædictum; ideo ſummonitus eft quid fit hic in 

eftabis, &c. ad ſeguendum verſus, &c. ſimul cum preditto, 

Sc. Sc. ad quem diem, &c. non venit, &c. Ideo conceſſum 

eſt quid predifius (the one plaintiff) ſeguatur ſolus ſine 

ipſo (the other plaintiff) . Summons and ſeverance lay in 

writs of ward, detinue of charters, and other perſonal 

actions of the ſame kind; in debt, or account by execu- 

tors; in attaint alſo, if it lay in the primary action; and it 

lay in formedon, and other real writs; but not in treſpaſs, 

conſpiracy, and other perſonal actions founded upon torts: 

for in theſe, if an action was brought in the name of two, 
and one of them declined going on, "wy were both non- 
ſuited 5. 

TukRx ſtill remain many forms of pleading, of which 
we have not yet treated: theſe conſiſt in the formal lan- 
guage and manner in which the ſubſtantial and effective 
part of a plea was ſtated. It was impoſſible that a ſet form 
of expreſſion could be deſigned for every matter that might 
become the ſubject of a declaration, or plea. But many 
modes and circumſtances of property recurred ſo often in 
judicial enquiries, as to obtain apt and ſtated forms of de- 
1 and allegation, 8 were eſtabliſned by 2 


Forms of 
pleading. | 


4 Raſt, 311. To 5 34 Hen, VI. 53. 


uſage; 
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chAp. XX11L, uſage; the experience of them having ſhewn them prefe- 
| 8 cable to all others. Theſe, therefore, were adhered to by 
EDW. Iv. pleaders; and the nicety with which they were con- 
| ceived, is a ſtrong mark of the-refinement and curioſity 
with which this part of our law was cultivated. To give 
| ſome idea of this, we ſhall ſelect ſuch ſpecimens as ſeem | 
moſt likely to leave an impreſſion on the reader. 

WIN a defendant juſtified a taking, as for tythes, he 

being parſon at the time of the treſpaſs, this was held to be 
ill pleaded; becauſe he ſhould ſay, that he was parſon at the 
time of ſeverance, as well as at the time of the taking. So 
where a ſheriff juſtified an arreſt under a capias, he ought 
to ſay he was ſheriff as well at the time of the arreſt, as at 
the time of receiving the writb. In alledging a diſſeiſin, 
it was not ſufficient to ſay that he was ſeiſed till ſuch a one 
entered, and made the feoffment in queſtion ; but he ſhould 
ſay he was ſeiſed till diſſeiſed by ſuch a one, or till ſuch a 
one intruded, for the word entry might be underſtood of a 
lawful entry *. A perſon who claimed by tenant for life, 
tenant in tail, or the parſon of a church, or others, who 
were particular tenants, ſhould aver the life of the particu- 
lar tenant in his pleading kx. But in treſpaſs where nothing 
| was to be recovered but damages, there the plaintiff in his 
replication need not aver the life of ſuch particular tenant, 
eſpecially where he alledged ſeiſin or 3 for * 
proved the eſtate to have continuance l. 

Ir a juſtification under a warrant from the ſheriff, the 
defendant ought to ſtate he had returned it to the ſheriff ; 
if not, he muſt ſhew the warrant itſelf n. If an eſtate was 
made to two, and the heirs of one, the pleading ſhould be 
that they were ſeiſed » ſcilicet, one in dominico ſus, ut de fœdo, 
the other in dominico Jas, ut de libero tenemento, expreſſing 
the diſtinct eſtates . A tenant at will muſt, in . 
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ſhew how he was tenant; whether by demiſe, as a copy- CHAP. XXIII. 


holder, by ſufferance, or otherwiſe o. In declaring on a 
judgment it was held, at one time, that the party pleading 
muſt commence from the original writ, and go through the 
whole record v. So in pleading an outlawry, it was held not 
ſufficient to ſay proceſs was continued till outlawry, but every 
capias muſt be mentioned, and the whole record in cer- 
tain. Yet afterwards it ſeems to have been agreed, thatin 
a plea of outlawry it was enough, if in the ſame court, to 
begin at the exigent; and in all cafes of debt on a judg- 
ment, the declaration might commence at the judgment, 
or the original, at the option of the plaintiff. A particu- 
lar ſtatute muſt be ſpecially ſet forth in pleading, the ſame as 


a particular cuſtom, otherwiſe the party could not avail 


himſelf of it, as of a general ſtatute “. 

 _ NorTHiNG can better diſplay the curious nicety with which 

pleaders attended tothis ſcience, than the diſtinction obſerved 
between the forms of pleading the ſame thing under different 
circumſtances, or in different parts of the record. The reaſon 

of ſuch diſtinctions is not always apparent, nor is often given 


by the lawyers of theſe days. It is not, however, to be ſup- 
poſed they had none to give, or that theſe varieties in form 


were not, in a technical light, extremely apt and neceſſary. 
Of this the reader may judge from the following ſpecimens. 
Or differences between declarations and pleas. It was 
laid down as a rule, that in a bar, and where a title was to 
be pleaded, it was not ſufficient to ſay that ſuch a one 
made a leaſe or gift to the defendant, but it ſhould 
be ſtated that ſuch a one was ſeiſed, and being ſo 
ſeiſed, he made the leaſe or gift; yet in a writ, or decla- 
ration, it was enough to ſay that he made the leaſe or gift, 
without ſuggeſting that he was ſeiſed t. The fame if a 
| feoffment or fine, or releaſe, or quit-claim, was pleaded, 


* ; Ed. IV. 12. hs | 1 21 Ed. IV. 52. 
36 Hen. VI. 35. 1 IV. 56. 
111 Hen. VI. 1 f. | © 24 Hen. VI. 48. 
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chax. XXIII ſeiſin muſt be alledged in the feoffor, or conuſor, at the time 
of the feoffment or fine, or releaſe, or quit- claim made; 


which was not at all neceſſary i in a writ or declaration u. 
Ir was held, that if a deed was alledged in a count or 
avowry, where any thing was to be recovered, or a return 


had, then the place and county where the deed was made 
muſt be ſhewn, on account of the venue; and it would be 
a good plea to ſay, nul tiel lieu. But where a deed was 


pleaded in bar, and nothing was to be recovered, there was 


no need to ſhew the place and county where it was made. 


An avowry was conſidered in the nature of a declaration, 
if a return was prayed, otherwiſe it was treated only as a 


plea in bar *. - 
Or differences between pleas. If a man was under an 


obligation to make a feoffment of a certain manor, and he 


pleaded that he had made the feoffment, he ſhould ſhew 
where the manor was, becauſe, ſaid they, the feoffment could 


not be made except on the land. On the other hand, if 


,” he was bound to make a releaſe, he need not ſhew where 


the manor was . If a man juſtified by ſpecial title, as 
deſcent, or feoffment, he was required to ſhew the quan- 
tity; as that the place contained ſo many acres of land, and 
then he was to alledge his title; but if he only pleaded that 
the locus in quo was his freehold, there he need not ſhew 


the quantity *. If a man pleaded a leaſe for years, he was 
required to ſhew the place in certain, but not ſo in a leafe 
for life; becauſe, ſaid they, this was taken to * conveyed 


by livery, which muſt be on the land a. 


In treſpaſs, if a perſon juſtified under the cnn of a 
ſtranger, he was required to ſhe the place where the com- 


mand was given; but if he juſtified as fervant under the 
| command of a maſter, he need not ſhew the place . One 


- v 2 Hen. VI. 15. 10 Hen, VI. "7 22 Hen, VI. 24. 


n | 2 3 Ed. IV. 27. 


2 15 Ed. IV. 14. 12 Ed. IV. ro. : 


who 
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who juſtified under a ſale in market overt, need not ſhew to 
whom the market belonged ; but it was required of a per- 
ſon who juſtified by reaſon of a leet, right of common, 
and the like, to ſhew to whom they belonged, becauſe the 
former went with the land, the latter not ©. When a re- 
cord was pleaded, the defendant was not to ſay that the writ 
was returnable before Sir John Priſot and his companions, 
juſtices of the common bench, but that it was returnable 
before the juſtices of the common bench, without naming 
them. Yet when the return of a ſheriff was to be pleaded, 
there the plea ſhould alledge that 4. B. ſheriff return- 
ed the writ before Sir John Priſot and others his compa- 
nions, juſtices of the common bench . When a record of 
the court of king's bench was pleaded, it muſt ſhew where 


the court then ſat; not ſo of the common-pleas, becauſe 
that court was by Magna Charta to fit in a certain place; 


but the other was coram rege ubicuncg; tunc fuerit in Au- 
gliz*. Similar to theſe were the differences reſpecting the 
ladies of the ſame facts in a declaration, in different 
actions. Thus it was held, that in accompt, or in an avowry 
for an amercement in a court, it was not neceſſary to ſhew 
the names of the preſentors ; but that in debt for fuch an 


amercement, the names of the preſentors ſhould be ſpecially | 


ſtated* 

It was not only in the wording, but likewiſe in the de- 
gree of perſpicuity and intelligence, that a difference was 
made between declarations and pleas, and between pleas of 
a different kind. Tho' certainty was one great object of 
the refinement in pleading, a difference was made between 
the degrees of certainty; and theſe gradations were ex- 
preſſed by terms that ſufficiently indicate the ſubtlety of the 
diſtinction, but perhaps do not make it quite intelligible. 
It was held, that pleas tothe writ, and other dilatory pleas, 
ſhould be good to every common intent, becauſe they were 
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char. XXIII. to create delay; and ſo if they might be taken two ways, 


HIS T:ORT OF THE 


HER Y VL they ſhould be taken in that which was moſt againſt the 


EDW. IV. 


Of demurrer. 


party pleading them : but it was ſufficient for a plea in bar, 


If it was good to a common intent; a declaration was re- 
quired to be good to every intent. Such were the quaint. 


meaſures of certainty "and down FO the pleaders of mes 
times. 
Ir the pleading was defective in any of the "30817 Ay re- 


quiſites, either of ſubſtance or form, the adverſe party 


might demur; that is, according to the words of the entry, 
dicit quid ipſe ad prædictum placitum prædicti A. modo et 
forms ſuperius placitatum neceſſe non habet, nec per legem 
terre tenetur reſpondere, unde pro defedtu ſufficientis reſ- 
ponſionis prædicti A. in hac parte petit judicium et damna 
ſug occaſione tranſgreſſions prædictæ ſibi adjudicari, &c., or if 


the demurrer was to a declaration, dicit guad prædicta 


materia in narratione prædicitd contenta non eſt ſufficiens in 


lege ad actionem pradiftam manutenendam, unde petit 
judicium, quod idem B. ab actione prædictd habendd præ- 


cludatur, &ch. Thus the concluſion of a demurrer vari- 


ed according as it CRE to the plaintiff Or r defendant i in 


the action. 


In ſome caſes they uſed to o ſtate lms ſpecial matter, and 
then conclude with a demurrer, making the ſpecial matter 
the cauſe of the demurrer. This in many caſes was optional, 


but in others it was required: thus in a demurrer to a 
double plea, it was neceſſary expreſsly to demur for the 
doubleneſs; for ſuch a plea might not be inſu efficient, as 


the general form of demurrer always ſtated a plea to be; 
but inconvenient only, as part of it might be found oy. 


and part againſt the party pleading it i, 
IF an inſufficient plea was not demurred to, but the adverſe” 
party replied or rejoined, as the caſe might be, advantage 


8 22 Hen: VL 12. þ Raſt, 146, i 22 Ed. IV, 50, 37 Hen, VI. 6. 


might 
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might ſtill be had of this defect, when the awd ſtood CHAP. XXIII. 


ready for judgment, by ſtating ſuch matter as a reaſon why 
the judgment ſhould be arre/ted; and if that occaſion was 
let paſs, it would ſtill remain ſuch a blemiſh as would 


make the judgment erroneous, and might therefore be 


diſcuſſed in @ writ of error. If ſuch errors turned upon 
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a point of law, the deciſion in either of theſe ſtages was 


peremptory; but if they conſiſted in the form of pleading, 
they were called jeofailes, and might be ſet right, by the 
court taking upon it officially to amend the jeofarl, either by 
virtue of their authority at common law, or under the 
ſtatutes that had been paſſed for that purpoſe ; or, if they 
felt they had no ſuch authority, by awarding the parties 
to ſet it right themſelves by repleading. The learning 
of jeofail and amendment, and of repleader, conſtituted an 
important appendage to the ſcience of pleading, and de- 
ſerves a proportionate conſideration in the hiſtory of this 


- branch of our law. 


TE beforementioned iatutes of amendment had 
laid down a rule, by which the judges were to govern them- 
ſelves in the amendments they made in records k: they 

were thereby authorized to amend what appeared to them to 
be miſpriſions of the clerks. As an auxiliary, and in ſup- 
port of this, they had adopted two other conſiderations 


which uſed to weigh with them in the amendments they 


made ; one was, whether there was any thing by which 


they might be guided. in their amendment; the other was, 


whether the amendment was propoſed to be made in the 
ſame term in which the jeofail happened, or in a ſubſe- 
quent one. How far theſe operated, will be ſeen by review- 
ing ſome few deciſions on this ſubject, | 
WIERE an original writ was brought againſt F. N. 
but the capias and other proceſs, including the exigent, 


vid. ant. vol. II. 448.; and ant. 278. 


* | were 


Of jeofail and 
amendments. 
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CHAP. XXIII. were againſt R. MN. it was determined, over and over 
r again, that the capias and other proceſs might be amend- 
EDW. Iv. ed, but not the exigent, becauſe then J. N. would be 
outlawed, though he had never been proclaimed n. Where 
a juror was omitted in the habeas corpora, and the other 
proceſs, they would not allow the venire facias to be amend- 
ed; but all the proceſs after the venire facias was held 
void n. Yet where, on the return of the diſtreſs, three ju- 
rors, who were before returned, were omitted upon exa- | 
mination of the ſheriff and the jurors; it appeared to be an 
omiſſion of the ſheriff, and they were really ſummoned ; 
this was amended as a miſpriſion of the ſheriff's clerk, and 
ſo within the ſtatute, "The ſame where the ſheriff returned 
A. B. on the venire, and F. B. on the diſtreſs; if A. B. 
was really ſummoned, it would be amended : ſo of a return 
of ofto tales, on a writ of decem tales, the writ ſhould be 
returned to the ſheriff to amend o. But it was different if 
a tales was returned without manucaptors, for the manu- 
captors ſhould be found by the parties; and it was their 
miſpriſion, and not that of the ſheriff, 


Task were miſpriſions of the clerk, when there was 
already an exiſting writ, which he ought to have purſued 
correctly in making out the proceſs iſſuing out of it. It 
was otherwiſe with the original writ, which being the 

ground of the whole proceeding, and being drawn upon 
the information of the party himſelf, was not amendable 
by the judges; as if a writ run in the debet, et detinet, 
where it ſhould be in the detinet only; or if it was vi et 
armis, or in any other form that was not ſo warranted by: \ 

law a. Yet where a writ was grounded upon an obliga- 
tion or an indenture, then any variance between them 
was amendable, becauſe it was the miſpriſion 0 the clerk in 


1 4 Hen, VI. 6. 7 Hen. VI. 27. 37 Hen, VI. 12. 
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the writ", But theſe amendments were not of courſe; 
for it ſeems they uſed to ſend for the clerk, and if it ap- 
peared upon examination of him, that he had the deed 
before him at the time, then the original was amendable, as a 
_ clear miſpriſion of his: and from hence it may be collected, 
that ſhould it have turned out that he had made the 


_ writ from falſe inſtructions, it would not have been amend- 


ed in this, any more than in the common caſe, where a 
writ was made on the information of the party himſelf*, 
Thus, again, if it appeared that the clerk was rightly in- 
formed, but, making a wrong concluſion, drew the writ 
wrong, this was amendable ; as where a writ ſtated the 
baron and feme to be tenants in tail, inſtead of the baron 
ſinglyn. It was under the idea of a clerical miſtake, that 
falſe Latin in an original was amendable *. 

WE have before ſeen, that the proceſs iſſuing from an 
original might be amended, if there was any variance, 
Again, if the entry on the roll yaried from the original, it 
might be amended, as well at common law as by the ſta- 
tute 7. Some variations of the declaration from the writ 
might be amended. Thus, where the writ was arbores 

ſuccidit cepit et aſportavit, in the declaration ſuccidit 
was left out-; and it was held a clerical miſpriſion, and 
amendable by the ſtatute : on the ſame idea it was laid 
down, that many things in the wenly if left out of the de- 

_ claration, might be amended *®, But where a writ of 


annuity was for a ſum of money, and the declaration was 


for a leſs ſum, it was held not amendable; and then the 


court declared it to be no miſpriſion of the clerk, but the 


act of the party, or his counſel b. It was a rule, that 
whatever Was the act of the party, or his counſel, could 


r 21 Hen, VI. 7. 22 Hen. VI, 13. , 7 Hen. VI. 45. 
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CHAP. XXIIL. not be amended. If a plea was pleaded, without conclud- | 
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Of repleader. 


ing, et hoc paratus 99 verificare, this was held a flip of "Me | 
party or his counſel, and not amendable ©. x - 
Sox of theſe amendments might be made by the judges | 


at any time; others could not be made after the term, 


Thus the judges could not in another term amend any 


default of their own in giving judgment“; and they re- 


fuſed to amend a declaration that varied from a writ, becauſe 


it was a declaration of a preceding terme, which could 


not be amended but by the aſſent of parties. In this reſpect, 
they made a diſtincton between the roll and record. 


Thus it was laid down, that the record was during the 


term in the breaſt of the juſtices, and not in the poll, 
which might be amended during the term; but after the 
term the roll became the actual record f. It was held, 


though the writ of 24% prius might be amended by the roll, 


that being the warrant for its, yet the 27 prius record 
ſhould not. This was in a caſe where the roil contained the 


words die brevis, and the record of niſi prius did not con- 


tain them, but the verdict was as if they were in: the 
reaſon given for this was, becauſe the Jultices of 1 priug 


had no warrant for ſuch a verdict h. 
As amendments wholly applied to thoſe defects which aroſ: g 


from the miſpriſions of clerks, repleader was the remedy | 


for thoſe which were committed by the party himſelf, or his 


counſel. Theſe being ſuch as he would be allowed to cor- 


rect at the time, if he had declared © eofarl,” or, in other 


words, © I have failed in my plea, and pray leave to plead 


it over again” any default whatſoever apparent upon 


the record, where the rules of pleading above laid down 
were violated by either party, might be made a reaſon for 


a repleader. For inſtance, if to a plea of no award it 


« g £4. W. 2. N | s - Ed. IV. 15. 
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_ ought to ſhew in certain what award was made, and where, 


and that it was the defendant's fault in not per forming i ws 


and a repleader was awarded : the fame if a traverſe was 
wrong taken, an iſſue miſ-joined, a trial in a wrong county, 
in ſhort, if there was any defect that would prevent the 
merits of the cauſe from being tried and decided upon the 
then ſtate of the pleadings. 
ARE PLEADpER might be awarded after iſſue joined z and 
it was not uncommon, when the jury were ready to give 
their verdict, if any jeofail appeared, to diſcharge them, 
and give the parties time to replead*, This was a ſhort 
way of doing ſubſtantial juſtice, and there are many in- 
ſtances of it in the reports of this time; but it is probable, 


this was confined to the Middleſex cauſes, which uſed to be 


tried at the bar of the courts at Weſtminſter ; for it ſhould 


5 ſeem, - a judge at niſi prius would hardly interfere in queſ- 


tions that were entirely foreign to the iſſue to be tried. As 
repleader was awarded after an iſſue, fo, for the ſame rgaſon, 


was it after a demurrer l. When a repleader was awarded, 


they always went back to the part of the record that was 
defective. Thus, if the bar was good, and the replication, 
bad, they begun to replead at the replication. - If the bar 
| was bad, and the replication good, then they begun the re- 


pleader at the bar, and the plaintiff was to reply de novo n. 

SOMETIMES a vicious plea might be made good by the 
pe, and ſo preclude the neceſſity of a repleader; as 
vrhere a releaſe was pleaded without naming a venue, if the 


1 plaintiff replied non eft factum, this cured the defect of the 


plea: in like manner a declaration might be made good by 
the plean. As a jeofail might be cured by the ſubſequent 
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- pleading, ſo it might by a verdict, Thus a bad iſſue, as a 


3 negative pregnant, a double plea, and che like, if found by 
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ſo, if found for the adverſe. party ». So if a reverſioner 
prayed to be received, and the demandant counterpleaded 


that he had nothing in the reverſion the day of the writ 


purchaſed, it was a jeofail; for he ſhould add, nor any time 


ſince: yet if it was found in the affirmative for the prayor, 


it was cured by the verdict: otherwiſe, if it had been found 


for the demandant in the negative; for then it might bave 
deen, that he had the reverſion by deſcent or purchaſe pend- 


ing the writ, tho' he had not had it the day of the writ pur- 


cChaſed; which would have clearly manifeſted the jeofail?. 


Tus entry of an award of repleader might be as follows: 


Poſtea continuato inde procęſſu, &c. Ac. Et ſuper hoc viſis 

præmiſſis, et per juſtitiarios hic plent intellectis, ſatis conſtat, 

quod prædictum placitum, in præcluſionem actionis prædictæ 
placitatum, minus ſufficiens in lege exiſtit, et exitus inde ſub- 


ſequens minùs apt? junctus, per quod dictum eft partibus præ- 
dictis, quid replacitent, videlicet, quid prædictus R. reſpon- 


deat ad narrationem prædictam, et quid prædictus S. replicet, 


et quid pradiftus R. rejungat, quouſ); novum exitum ſivs 
novos exitus inde bene junxerint, vel in judicium placitave- 
rint. Etpredifus R. petit licentiam interloquendi, &c 4. 

IT uus have we laid before the reader ſuch an account 
of the principal points in pleading as the nature of our 


hiſtorical enquiry would allow. Pleading is a branch of 


our law that conſiſts of ſo many unconneQted particulars, 


that it is leſs capable, perhaps, than any other of being reduced 


to the compaſs of an hiftorical narration. The curioſity 


of pleaders in thefe reigns had made it ſo complex, that it 
called for the moſt laborious attention in the ſtudent, and Z 


the moſt vigilant circumſpection in the practicer. 
'Wxen ſo much anxiety was diſcovered in cultivating 


this branch of Rudy it was im pong almoſt to avoid ſome 
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of the faults which were before complained of in the law- CHAP. XXII, 


yers of Edward the Third's time. It cannot be denied that 
the pleaders of theſe times gave into much refinement, 

raiſing debates about verbal formalities, as points of the 
| greateſt moment; and ſuch was the humour of the age, 
that this captiouſneſs was not diſcountenanced by the bench. 
When the philoſophy of the times was a war of words, it 
is not to be wondered that a learned profeſſion ſhould pay 


too great a regard to laborious trifles. The calamity has 


been, that after other branches of knowledge took a more 
liberal turn, the minutiæ of pleading continued ftill to > be 
reſpected with a ſort of religious deference. 

WuII E we acknowledge ourſelves indebted to the prac- 


ticers of theſe times for reducing to ſome method the plain 


and ſenſible logic of maintaining and defending a ſuit in a 
legal form, it cannot but be lamented that they ſuffered to 

creep into it, at the ſame time, certain technical peculiari- 
ties, ſo abſtruſe and problematical as to give the ſcience of 
good pleading too much an air of myſtery. 
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